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HEARING OFFICER’S FINDINGS, CONCLUSIONS, AND RECOMMENDATION   

 

THIS MATTER comes before the New Mexico Office of Superintendent of Insurance 

(“Superintendent” or “OSI”) following a public hearing for comment pursuant to the Notice of 

Proposed Rulemaking (“NOPR”) filed in this docket and published as required by law. The 

Hearing Officer, having reviewed the NOPR and the proposed rule, having conducted a public 

hearing, having reviewed the written comments submitted to the docket, and being otherwise fully 

informed in the premises, makes the following findings, conclusions, and recommendation: 

FINDINGS: 

1. The Superintendent has jurisdiction over the subject matter and the parties pursuant to the 

New Mexico Insurance Code, NMSA 1978, Sections 59A-1-1 et seq. (“Insurance Code”).  

2. The Superintendent designated Bryan E. Brock as the Hearing Officer to preside over this 

matter. 

3. The OSI issued a NOPR and published it in the New Mexico Register on April 20, 2021 

and in the Albuquerque Journal on April 21, 2021.  The OSI also distributed the NOPR via OSI’s 

Newsletter to a list of potentially interested parties on April 20, 2021. 

4. The NOPR provided notice of a public hearing, scheduled for May 21, 2021, to accept oral 

comments on the proposed rule from interested parties. 

5. The NOPR informed the parties and the public of the process by which the Hearing Officer 

would conduct the hearing and how the parties and the public could make comments on the 

proposed rule and have them considered. 
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6. The NOPR further provided that a copy of the full text of the proposed rule was available 

on the OSI website or the New Mexico Sunshine Portal, or by requesting a copy from the OSI. 

7. The purpose of the proposed rule is to provide the requirements for maintaining a risk 

management framework and completing an own risk and solvency assessment and to provide 

guidance and instruction for filing an own risk and solvency assessment with the Superintendent. 

8. Statutory authority for the proposed rule is found in Sections 59A-1-18, 59A-2-9 and 59A-

2-12, NMSA 1978; Chapter 59A Article 4, NMSA 1978, entitled “Examinations, Hearings and 

Appeals”; Chapter 59A Article 5A, NMSA 1978, entitled the “Risk Based Capital Act”; and 

Chapter 57 Article 3A, NMSA 1978, entitled the “Uniform Trade Secrets Act.” 

9. OSI conducted a public hearing on May 21, 2021. 

10. Margie McNett, Presbyterian Health Plan; Allen Cooley, Presbyterian Health Plan; 

Dominic Griego, Molina Healthcare; Jeremiah Ritchie, New Mexico Mutual; Keith Drennan, Blue 

Cross and Blue Shield of New Mexico; Trey LeFleur, Molina Healthcare; Yolanda Miles, True 

Health New Mexico; Lea Geckler, OSI; and Margaret Caffey-Moquin, OSI, attended the public 

hearing. 

11. Written comments and written response comments were provided by American Council of 

Life Insurers (“ACLI”), American Property Casualty Insurance Association (“APCIA”), Blue 

Cross and Blue Shield of New Mexico (“BCBSNM”), National Association of Mutual Insurance 

Companies (“NAMIC”), Presbyterian Health Plan (“PHP”), Presbyterian Insurance Company, Inc. 

(“PIC”), (hereinafter collectively referred to as the “Industry”), and OSI Compliance Division 

Staff (hereinafter referred to as “OSI Staff”). 

12. Lea Geckler provided oral comment at the public hearing. 

13. The Hearing Officer has considered all written and oral comments. 
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14. Lea Geckler is the Compliance Division Director for OSI, and she testified in relevant part 

that there is a need to adopt the provisions of the national association of insurance commissioners 

(“NAIC”) Risk Management and Own Risk and Solvency Assessment Model Act (“NAIC Model 

Act”) to help the OSI Examinations Bureau oversee the solvency of insurance companies 

domiciled in New Mexico to protect policyholders and the general economy of the state.  

Additionally, OSI needs to adopt the NAIC Model Act to maintain compliance with the NAIC 

accreditation standards. 

15. ACLI commented that the proposed rule departs from the NAIC Model Act with regard to 

the confidentiality section at 13.2.11.13.  More specifically, ACLI commented that 13.2.11.13(B) 

of the proposed rule provides that the superintendent may not make the documents, materials or 

other information public without prior written notice to the insurer, while in the NAIC Model Act 

the language reads “without prior written consent of the insurer.” 

16. APCIA also commented that 13.2.11.13(B) of the proposed rule provides that the 

superintendent may not make the documents, materials or other information public without prior 

written notice to the insurer, while in the NAIC Model Act the language reads “without prior 

written consent of the insurer” and proposed that the Superintendent amend the section to provide 

the same confidentiality protections as the NAIC Model Act. 

17. BCBSNM commented that, while 13.2.11.13 of the proposed rule contains many of the 

same provisions of the confidentiality section of the NAIC Model Act, the proposed rule omits or 

revises several provisions.  Notably the proposed rule omits provisions found in sections 8(B) and 

8(F) of the NAIC Model Act, omits language designating ORSA materials as privileged, and omits 

language stating that ORSA materials are not subject to subpoena, discovery, or admissible in a 

private civil action.  BCBSNM proposed amendments to resolve these issues and also proposed an 
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amendment that would change the words “notice to” to “consent of” in 13.2.11.13(B) of the 

proposed rule. 

18. NAMIC commented that it was not opposed to adoption of the proposed rule as long as the 

confidentiality provisions of the NAIC Model Act are included without variation.  More 

specifically, NAMIC commented that: (1) the proposed rule excludes portions of the 

confidentiality protections in section 8 of the NAIC Model Act, including provisions that recognize 

the information submitted under the proposed rule is privileged, that the information is not subject 

to  subpoena, discovery, or admissible in a private civil action, and that sharing information as 

allowed in the proposed rule would not waive any privilege or claim of confidentiality; (2) the 

proposed rule does not include the provision that no person who is in the possession of documents, 

materials, or other ORSA-related information shall be permitted or required to testify in any private 

civil action concerning any confidential document, materials, or information; (3) documents, 

materials or other information in possession of NAIC or third-party consultants shall be 

confidential, privileged, not subject to the Inspection of Public Records Act (“IPRA”), not subject 

to subpoena, and shall not be subject to subpoena, discovery, or admissible in a private civil action; 

(4) the words “notice to” should be changed to “consent of” in 13.2.11.13(B) of the proposed rule. 

19. PHP and PIC collectively commented that (1) the proposed rule should provide that the 

Superintendent may only request an ORSA report no more than once a year; (2) 13.2.11.13(A) 

should be amended to add language stating [ORSA documents] shall not be subject to subpoena, 

discovery, or admissible in a private civil action; (3) the word “may” should be changed to “shall” 

in 13.2.11.13(B); and (4) OSI should develop an internal protocol to ensure written notice is 

provided to the insurer before public release of documents. 

20. OSI Staff submitted response comments that addressed the Industry comments cited above.  

The central theme of the OSI Staff comments was that none of the Industry commenters address 
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how adoption of their proposed confidentiality changes would satisfy separation of powers 

requirements, the New Mexico Insurance Code, or other requirements of New Mexico law. OSI 

Staff further commented that while the proposed rule is closely patterned on the NAIC Model Act, 

the proposed rule must also remain consistent with state law.   

21. OSI Staff commented that the proposed rule includes strong confidentiality protections 

consistent with New Mexico law, including defining an ORSA as a confidential report and 

recognizing it as a trade secret. 

22. OSI Staff commented that in addition to the protections afforded by the Insurance Code 

(citing the Examinations statute (Chapter 59A Article 4) and the Risk Based Capital Act (Chapter 

59A Article 5A)), the Uniform Trade Secrets Act and IPRA protect against unwarranted disclosure 

of trade secrets.  Additionally, OSI Staff commented that the New Mexico Rules of Evidence 

recognize a trade secret privilege: “Unless upholding the privilege will tend to conceal fraud or 

otherwise work an injustice, a person or entity owning a trade secret has a privilege to refuse to 

disclose, or to prevent others from disclosing, the trade secret.” NMRA, Rule 11-508(A). 

23. OSI Staff commented that while the industry commenters would prefer that the proposed 

rule adhere strictly to the confidentiality provisions of the NAIC Model Act, it is New Mexico law, 

not the Model Act, that must establish the confidentiality framework.  OSI Staff commented 

further that the proposed rule incorporates all necessary guidance from the NAIC Model Act by 

requiring the submission of ORSA information in a manner that is protected from unwarranted 

public disclosure pursuant to applicable state law. 

24. OSI Staff commented that OSI cannot create additional subpoena protections, nor can OSI 

deem ORSA information privileged, not subject to discovery, or inadmissible in any private civil 

action.  OSI Staff commented that: (1) the New Mexico Constitution vests the power to prescribe 

rules of evidence and procedure exclusively in the Supreme Court. See N.M. CONST., Art. VI, § 
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3, and Art. III, § 1; (2) determining privilege, discoverability, and admissibility is a function of the 

judiciary; and (3) the subpoena power also resides primarily within the judicial branch. See, e.g., 

N.M. CONST., Art. II, § 10; Art. VI, § 13.1.  OSI further commented that nothing in the New 

Mexico Constitution authorizes the Superintendent to declare information to be privileged; and 

changing the Rules of Evidence and other rules of the Supreme Court is off-limits to administrative 

agencies like OSI. 

25. OSI Staff commented that the Industry’s proposal to change the words “notice to” to 

“consent of” in 13.2.11.13(B), such that the proposed rule would require not just notice, but also 

the prior consent of an insurer prior to any release of ORSA information to any person outside the 

agency, is unnecessary as a practical matter and inappropriately diminishes the Superintendent’s 

statutory authority and discretion regarding disclosure of information.  Further, OSI Staff 

commented that the scope of the proposed rule shows that ORSA information is not designed to 

be made public, rather it is intended only to be shared among regulators. 

26. OSI Staff commented that the PHP/PIC proposed annual limitation on the Superintendent’s 

ability to request ORSA submission – in other words, to allow for only one ORSA submission per 

year - would inappropriately remove discretion that the Superintendent has been statutorily 

granted. OSI Staff cites NMSA 1978, § 59A-4-3, which states in relevant part, “The 

Superintendent may direct an inquiry to any person subject to supervision under the Insurance 

Code with respect to any transaction or matter within the scope of such supervision. Upon receipt 

of the request, the person shall promptly furnish to the Superintendent requested information in 

possession or control of such person.” Additionally, OSI Staff cites NMSA 1978, § 59A-4-5(A) 

which mandates that “For the purpose of determining financial condition, fulfillment of contractual 

obligations, methods of doing business, treatment accorded policyholders and compliance with 

law, the Superintendent shall, as often as the Superintendent deems advisable, examine or 
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investigate the affairs, transactions, accounts, records and assets of each authorized insurer and of 

any other person as to any matter that the Superintendent in the Superintendent's sole discretion 

has determined to be relevant to the financial affairs of the insurer or to the examination.” 

[Emphasis added.] 

27. OSI Staff proposed adding the following new language to 13.2.11.9 to address the PHP/PIC 

comment:  The own risk and solvency assessment information required to be submitted to the 

Superintendent pursuant to this rule shall be submitted annually and also at any time when there 

are significant changes to the risk profile of the insurer or the insurance group of which the insurer 

is a member. 

28. The Hearing Officer agrees with OSI Staff’s contention that while the proposed rule is 

closely patterned on the NAIC Model Act, the proposed rule must also remain consistent with state 

law.  Additionally, the Hearing Officer agrees with OSI Staff’s contention that while the industry 

commenters would prefer that the proposed rule adhere strictly to the confidentiality provisions of 

the NAIC Model Act, it is New Mexico law, not the Model Act, that must establish the 

confidentiality framework. 

29. The Hearing Officer finds that the proposed rule as written provides necessary and 

adequate confidentiality protection while remaining consistent with and not contrary to state law 

by defining an ORSA as a confidential report and recognizing it as a trade secret. 

30. The Hearing Officer finds that the proposed rule as written incorporates all necessary 

guidance from the NAIC Model Act by requiring the submission of ORSA information in a manner 

that is protected from unwarranted public disclosure pursuant to applicable state law. 

31. The Hearing Officer finds that OSI cannot create additional subpoena protections, nor can 

OSI deem ORSA information privileged, not subject to discovery, or inadmissible in any private 

civil action because such action is prohibited by the New Mexico Constitution. 
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32.  The Hearing Officer finds that Industry’s proposal to change the words “notice to” to 

“consent of” in 13.2.11.13(B), such that the proposed rule would require not just notice, but also 

the prior consent of an insurer prior to any release of ORSA information to any person outside the 

agency, is contrary to the Superintendent’s statutory authority and discretion regarding disclosure 

of information and contrary to the intent of the NAIC Model Act which requires the sharing of 

ORSA information among regulators without needing the prior consent of the insurer.  The 

Hearing Officer further finds that the notice period will provide the insurer an opportunity to 

intervene in and seek to prevent any potential public dissemination of ORSA information should 

the insurer choose to do so. 

33. The Hearing Officer finds that the PHP/PIC proposed annual limitation on the 

Superintendent’s ability to request ORSA submission to allow for only one ORSA submission per 

year would inappropriately remove the Superintendent’s statutory discretion.  Additionally, the 

Hearing Officer finds that there is no need to adopt the OSI Staff proposed language to address the 

PHP/PIC comment. 

34. The Hearing Officer finds that the proposed revisions derived from the comments are, as 

illustrated more fully above, unnecessary and in some cases contrary to state law.  The Hearing 

Officer therefore does not recommend the adoption of any of the proposed changes. 

35. The Hearing Officer finds that adoption of the proposed rule as written is necessary for the 

OSI’s continued accreditation with the NAIC and supports the OSI’s charge to protect the citizens 

of the state by overseeing the solvency of insurance companies operating in the state.   

CONCLUSIONS: 

 A. The Superintendent has jurisdiction over the subject matter and the parties pursuant 

to the Insurance Code.   
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 B.  OSI caused the NOPR to be published on April 20, 2021 in the New Mexico 

Register and on April 21, 2021 in the Albuquerque Journal, a newspaper of general circulation in 

the state, in compliance with NMSA 1978, Section 14-4-5.2.  The NOPR provided the public and 

interested persons appropriate notice of the hearing and the opportunity to offer oral and written 

comments.  Proper notice of these proceedings was therefore provided as required by law.    

 C. The Hearing Officer has considered all oral and written comments in the record.  

 D. The proposed rule should be adopted by the Superintendent. 

 RECOMMENDATION: 

In light of the findings and conclusions provided above, the Hearing Officer recommends 

that the Superintendent sign a Final Order that adopts and promulgates the final rule attached 

hereto as Exhibit A, and a copy of this Hearing Officer’s Findings, Conclusions, and 

Recommendation, with its attachments, should be sent to all persons on the attached Certificate of 

Service.  

ISSUED at Santa Fe, New Mexico this 24th day of June, 2021.  

OFFICE OF SUPERINTENDENT OF INSURANCE 

 

  

 

             

   Bryan E. Brock, Hearing Officer 

 

  



Docket No. 21-00021-RULE-PC 

Hearing Officer’s Findings, Conclusions and Recommendation       Page | 10 

 

 
 

CERTIFICATE OF SERVICE 

 

                  I HEREBY CERTIFY that a true and correct copy of the foregoing Hearing Officer’s 

Findings, Conclusions and Recommendation was emailed to the following individuals, as 

indicated below, this 24th day of June, 2021.  

 

Bryan E. Brock, Hearing Officer 

Office of Superintendent of Insurance 

P.O. Box 1689, Santa Fe, NM 87504-1689 

bryan.brock@state.nm.us 

 

Cholla Khoury Assistant Attorney General 

Office of the Attorney General 

P.O. Box 1508, Santa Fe, NM 87504-1508 

ckhoury@nmag.gov 

 

Margaret Caffey-Moquin, Chief Staff Counsel 

Office of Superintendent of Insurance 

P.O. Box 1689, Santa Fe, NM 87504-1689 

margaret.moquin@state.nm.us 

cc: Freya.tschantz2@state.nm.us 

 

 

  

  
 _______________________________________  

MELISSA Y. GUTIERREZ, Law Clerk 

                                                       Office of Legal Counsel 

              Office of Superintendent of Insurance 
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13.2.2 NMAC 1 

TITLE 13 INSURANCE 

CHAPTER 2 INSURANCE COMPANY LICENSING AND OPERATION 

PART 11 RISK MANAGEMENT AND OWN RISK AND SOLVENCY ASSESSMENT 

13.2.11.1 ISSUING AGENCY: New Mexico Office of Superintendent of Insurance. 

[13.2.11.1 NMAC - N, 08/01/2021] 

13.2.11.2 SCOPE: This rule applies to all insurers domiciled in New Mexico unless exempt pursuant to 

Subsection 11 of this rule. 

[13.2.11.2 NMAC - N, 08/01/2021] 

13.2.11.3 STATUTORY AUTHORITY: Authority for this rule derives from the superintendent’s powers 

under Section 59A-1-18 NMSA 1978, Section 59A-2-9 NMSA 1978, Section 59A-2-12 NMSA 1978, Chapter 59A 

Article 4 NMSA 1978, “Examinations, Hearings and Appeals,” Chapter 59A Article 5A NMSA 1978, the “Risk 

Based Capital Act,” and Chapter 57 Article 3A NMSA 1978, the “Uniform Trade Secrets Act.”  

[13.2.11.3 NMAC - N, 08/01/2021] 

13.2.11.4 DURATION: Permanent. 

[13.2.11.4 NMAC - N, 08/01/2021] 

13.2.11.5 EFFECTIVE DATE: August 1, 2021, unless a later date is cited at the end of a section. 

[13.2.11.5 NMAC - N, 08/01/2021] 

13.2.11.6 OBJECTIVE: The purpose of this rule is to provide the requirements for maintaining a risk 

management framework and completing an own risk and solvency assessment and to provide guidance and 

instruction for filing an own risk and solvency assessment with the superintendent. 

[13.2.11.6 NMAC - N, 08/01/2021] 

13.2.11.7 DEFINITIONS: The following terms have the meaning given, unless the context otherwise 

requires. Other terms used in this rule have the meanings given in Chapter 59A Article 4 NMSA 1978. 

A. "Guidance manual" means the current version of the own risk and solvency assessment guidance

manual developed and adopted by the NAIC and as amended from time to time; provided that a change in the 

guidance manual shall be effective on the January 1 following the calendar year in which the changes have been 

adopted by the NAIC; 

B. "insurance group" means those insurers and affiliates included within an insurance holding

company system as defined in Subpargraph F of Section 59A-37-2NMSA 1978; 

C. "insurer" has the same meaning as set forth in Subparagraph G of  Section 59A-37-2 NMSA

1978; 

D. “NAIC” means the national association of insurance commissioners;

E. "own risk and solvency assessment" means a confidential internal assessment, appropriate to the

nature, scale and complexity of an insurer or insurance group, conducted by that insurer or insurance group of the 

material and relevant risks associated with the insurer's or insurance group’s current business plan and the 

sufficiency of capital resources to support those risks; 

F. "summary report" means a confidential high-level summary of an insurer’s or insurance group's

own risk and solvency assessment; and 

G. “superintendent” means the superintendent of the New Mexico office of superintendent of

insurance. 

[13.2.11.7 NMAC - N, 08/01/2021] 

13.2.11.8 RISK MANAGEMENT FRAMEWORK: An insurer shall maintain a risk management 

framework to assist the insurer with identifying, assessing, monitoring, managing and reporting on its material and 

relevant risks. This requirement may be satisfied if the insurance group of which an insurer is a member maintains a 

risk management framework applicable to the operations of the insurer. 

[13.2.11.8 NMAC - N, 08/01/2021] 

EXHIBIT A 
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13.2.11.9 REQUIREMENT FOR OWN RISK AND SOLVENCY ASSESSMENT: Except as provided 

pursuant to Section 11 of this rule, an insurer, or the insurance group of which the insurer is a member, shall 

regularly conduct an own risk and solvency assessment consistent with a process comparable to the guidance 

manual. The own risk and solvency assessment shall be conducted no less than annually but also at any time when 

there are significant changes to the risk profile of the insurer or the insurance group of which the insurer is a 

member. 

[13.2.11.9 NMAC - N, 08/01/2021] 

 

13.2.11.10 OWN RISK AND SOLVENCY ASSESSMENT SUMMARY REPORT: 

 A. Upon the superintendent's request, an insurer shall submit to the superintendent an own risk and 

solvency assessment summary report or any combination of reports that together contain the information described 

in the guidance manual applicable to the insurer and the insurance group, if any, of which it is a member. The 

summary report, if requested, shall be due thirty days after the completion of the insurer's most recent own risk and 

solvency assessment that has been performed in accordance with the insurer's or the insurance group's internal 

strategic planning process. Upon the superintendent's request, the insurer shall advise the superintendent of the date, 

annual or otherwise, that the insurer or the insurance group conducts its internal strategic planning process. If the 

insurer is a member of an insurance group, the insurer shall submit the summary report or summary reports required 

by this subsection if the superintendent is the lead state commissioner of the insurance group as determined by the 

procedures within the financial analysis handbook adopted by the NAIC. 

 B. Each summary report shall include a signature of the insurer’s or insurance group's chief risk 

officer or other executive having responsibility for the oversight of the insurer's enterprise risk management process 

attesting, to the best of the signatory’s belief and knowledge, that the insurer applies the enterprise risk management 

process described in the summary report and that a copy of the summary report has been provided to the insurer's 

board of directors or the appropriate committee thereof. 

 C. An insurer may comply with the provisions of Subsection A of this section by providing the most 

recent and substantially similar summary report or summary reports provided by the insurer or another member of 

the insurance group of which the insurer is a member to the commissioner of another state or to a supervisor or 

regulator of a foreign jurisdiction, if that report provides information that is comparable to the information described 

in the guidance manual. Any such report in a language other than English shall be accompanied by a translation of 

that report into the English language.  

[13.2.11.10 NMAC - N, 08/01/2021] 

 

13.2.11.11 EXEMPTION: 

 A. An insurer shall be exempt from the provisions of this rule if: 

  (1) the insurer has an annual direct written and unaffiliated assumed premium, including 

international direct and assumed premiums but excluding premiums reinsured with the federal crop insurance 

corporation and federal flood program, of less than five hundred million dollars ($500,000,000); and 

  (2) the insurance group of which the insurer is a member has an annual direct written and 

unaffiliated assumed premium, including international direct and assumed premiums but excluding premiums 

reinsured with the federal crop insurance corporation and federal flood program, of less than one billion dollars 

($1,000,000,000). 

 B. If an insurer qualifies for exemption pursuant to Paragraph (1) of Subsection A of this section, but 

the insurance group of which it is a member does not qualify for exemption pursuant to Paragraph (2) of Subsection 

A of this section, the summary report that may be required pursuant to Section 10 of this rule shall include every 

insurer within the insurance group.This requirement may be satisfied by the submission of more than one summary 

report for any combination of insurers; provided that any combination of reports includes every insurer within the 

insurance group. 

 C. If an insurer does not qualify for exemption pursuant to the provisions of Paragraph (1) of 

Subsection A. of this section, but the insurance group of which it is a member qualifies for exemption pursuant to 

Paragraph (2) of Subsection A of this section, the only summary report that may be required pursuant to Section 10 

of this rule shall be the report applicable to that insurer. 

 D. An insurer that does not qualify for exemption pursuant to Subsection A of this section may apply 

to the superintendent for a waiver from the requirements of this rule based upon unique circumstances. In deciding 

whether to grant an insurer's request for waiver, the superintendent may consider the type and volume of business 

written, ownership and organizational structure and any other factor the superintendent considers relevant to the 

insurer or insurance group of which it is a member. If an insurer is part of an insurance group with insurers 
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domiciled in more than one state, the superintendent will coordinate with the lead state commissioner and with the 

other domiciliary commissioners in considering whether to grant the insurer's request for a waiver. 

 E. Notwithstanding the exemptions stated in this section: 

  (1) the superintendent may require that an insurer maintain a risk management framework, 

conduct an own risk and solvency assessment and file a summary report based on unique circumstances, including 

the type and volume of business written, ownership and organizational structure, federal agency requests and 

international supervisor requests; and 

  (2) the superintendent may require that an insurer maintain a risk management framework, 

conduct an own risk and solvency assessment and file a summary report if the insurer has risk-based capital for a 

company action level event pursuant to the Risk Based Capital Act or otherwise exhibits qualities of a troubled 

insurer as determined by the superintendent. 

 F. If an insurer that qualifies for an exemption pursuant to Subsection A of this section subsequently 

no longer qualifies for that exemption due to changes in premium as reflected in the insurer's most recent annual 

statement or in the most recent annual statements of the insurers within the insurance group of which it is a member, 

the insurer shall have one year following the year the threshold is exceeded to comply with the requirements of this 

rule. 

[13.2.11.11 NMAC - N, 08/01/2021] 

 

13.2.11.12 CONTENTS OF OWN RISK AND SOLVENCY ASSESSMENT SUMMARY REPORTS: 

 A. A summary report shall be prepared consistent with the guidance manual, subject to the 

requirements of Subsection B of this section. Documentation and supporting information shall be maintained and 

made available upon examination or upon request of the superintendent. 

 B. The review of the summary report, and any additional requests for information, shall be made 

using similar procedures currently used in the analysis and examination of multistate or global insurers and 

insurance groups. 

[13.2.11.12 NMAC - N, 08/01/2021] 

 

13.2.11.13 CONFIDENTIALITY: 

 A.  Documents, materials or other information, including the summary report, in the possession or 

control of the office of superintendent of insurance that are obtained by, created by or disclosed to the 

superintendent or any other person pursuant to this rule contain confidential and sensitive information related to an 

insurer or insurance group’s identification of risks material and relevant to the insurer or insurance group filing the 

report. This information includes proprietary and trade secret information that has the potential for harm and 

competitive disadvantage to the insurer or insurance group if the information is made public. Any such documents, 

materials or other information, including the summary report, shall be treated as confidential trade secrets under the 

Uniform Trade Secrets Act, and as authorized by Subsection B of Section 59A-2-12 NMSA 1978, are deemed 

confidential by the superintendent as specifically defined by Subsection D of Section 57-3A-2 NMSA 1978. 

 B. The documents, materials or other information, including the summary report, submitted pursuant 

to this rule, shall remain confidential as long as the documents, materials or other information, including the 

summary report are in the possession or control of the superintendent. The superintendent may use the documents, 

materials or other information in the furtherance of any regulatory or legal action brought as a part of the 

superintendent's official duties. The superintendent may not otherwise make the documents, materials or other 

information public without prior written notice to the insurer. 

 C. In order to assist in the performance of the superintendent's regulatory duties, the superintendent: 

  (1) may, upon request, share documents, materials or other information related to an own risk 

and solvency assessment, including the confidential documents, materials or information subject to Subsection A of 

this section and including proprietary and trade-secret documents and materials, with other state, federal and 

international financial regulatory agencies, with the NAIC, and with any third-party consultants designated by the 

superintendent; provided that the recipient agrees in writing to maintain the confidential status of the documents, 

materials or other information related to an own risk and solvency assessment and has verified in writing the legal 

authority to maintain confidentiality; 

  (2) may receive documents, materials or other information related to an own risk and 

solvency assessment, including confidential documents, materials or information and including proprietary and 

trade-secret information or documents, from regulatory officials of other foreign or domestic jurisdictions and from 

the national association of insurance commissioners, and shall maintain as confidential any documents, materials or 
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information received with notice or the understanding that it is confidential under the laws of the jurisdiction that is 

the source of the document, material or information; and 

  (3) shall enter into a written agreement with the NAIC or a third-party consultant governing 

sharing and use of information provided pursuant to this rule consistent with this subsection that shall: 

   (a) specify procedures and protocols regarding the confidentiality and security of 

information shared with the national association of insurance commissioners or a third-party consultant pursuant to 

this rule, including procedures and protocols for sharing by the NAIC with other state regulators from states in 

which the insurance group has domiciled insurers. The agreement shall provide that the recipient agrees in writing to 

maintain the confidential status of the documents, materials or other information related to an own risk and solvency 

assessment and has verified in writing the legal authority to maintain confidentiality; 

   (b) specify that ownership of information shared with the NAIC or a third-party 

consultant pursuant to this rule remains with the insurer and that the NAIC’s or a third-party consultant's use of the 

information is subject to the direction of the superintendent; 

   (c) prohibit the NAIC or third-party consultant from storing the information shared 

pursuant to this rule in a permanent database after the underlying analysis is completed; 

   (d) require prompt notice to be given to an insurer whose confidential information 

in the possession of the NAIC or a third-party consultant pursuant to this rule when subject to a request or subpoena; 

   (e) require the NAIC or a third-party consultant to consent to intervention by an 

insurer in any judicial or administrative action in which the NAIC or a third-party consultant may be required to 

disclose confidential information about the insurer that has been shared with the NAIC or a third-party consultant 

pursuant to this rule; and 

   (f) in the case of an agreement involving a third-party consultant, provide for the 

insurer's written consent. 

 D. The sharing of information and documents by the superintendent pursuant to this rule shall not 

constitute a delegation of regulatory authority or rulemaking, and the superintendent is solely responsible for the 

administration, execution and enforcement of the provisions of this rule. 

 E. No waiver of any applicable privilege or claim of confidentiality of documents, proprietary and 

trade-secret materials or other information related to an own risk and solvency assessment shall occur as a result of 

disclosure of that related information, materials or documents to the superintendent under this section or as a result 

of sharing as described in this rule. 

[13.2.11.13 NMAC - N, 08/01/2021] 

 

13.2.11.14 SANCTIONS: Any insurer failing, without just cause, to timely file the summary report as 

required in this rule shall be required, after notice and hearing, to pay a penalty of one thousand dollars ($1,000) for 

each day's delay to be recovered by the superintendent, and the penalty so recovered shall be paid into the general 

fund of the state of New Mexico. The maximum penalty under this section is one hundred thousand dollars 

($100,000). The superintendent may reduce the penalty if the insurer demonstrates to the superintendent that the 

imposition of the penalty would constitute a financial hardship to the insurer. 

[13.2.11.14 NMAC - N, 08/01/2021] 

 

History of 13.2.11 NMAC:  [RESERVED] 


