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Presbyterian

Health  Plan

PHP maintains  that  the  proposed  rule  should  not  apply  to  the  Medicaid  MCOs

because  of  potential  "...conflicts  with  Medicaid  requirements  and  practices."

The  comment  suggests  that  the  PA statute  may  conflict  with  the  Public

Assistance  Act  which  puts  HSD in charge  of  all public  welfare  programs.  PHP

suggests  that  "...the  proposed  rule  would  remove  PA for  Medicaid  services

without  any  analysis  of  the  financial  impact  to  the  MCOs  and  without  the  ability

to  address  any  such  implications  in rate  setting  with  HSD

SB188  was  clear  that  the  law  applied  to

Medicaid  MCOs  by adding  a new  section  to  the

Public  Assistance  Act  that  requires  that  the

HSD secretary  "...ensure  that  contracts  with

managed  care  organizations  to  provide

medical  assistance  to  Medicaid  recipients  are

subject  to  and  comply  with  the  Prior

Authorization  Act."  NMSA  1978,  § 27-2-12.27

Staff  recommends  the  following  revision  to

accommodate  federal  and  state  laws  and

regulations  that  may  conflict  with  the  Prior

Authorization  Act:

The requirements  of  these rules supersede any

conflicting  provision  of  any rule previously
adopted  by  the  superintendent,  and  are

superseded  by any conflicting  provision  of
federal  or state  law applicable  to a Medicaid
Managed  Care  Organization.

AHIP Requests  that  Medicaid  MCOs  be excluded  from  the  scope  of  the  regulations

since  HSD already  enforces  prior  authorization  provisions  for  these  plans.

BCBSNM BCBSNM  suggests  the  051 "exercise  regulatory  restraint"  by removing  Medicaid

for  the  time  being,  and  "substantially  enlarging"  the  effective  dates  of  the  rule

to  allow  051 and  HSD to  for  an "exhaustive  exploration"  of  the  "myriad  of

exceptions"  that  will  be needed.  BCBS argues  that  OSI's  interpretation  of  the

statute  to  include  Medicaid  MCOs  (MMCOs)  is too  broad  and  was  not  intended

in the  way  Medicaid  is using  it. BCBSNM  contends  that  051 doesn't  have  the

expertise  to  regulate  Medicaid  and  refers  to  the  Patient  Protection  Act.

BCBSNM  comments  for  this  section  continue

051, Life  and

Health

Division

Requests  that  the  following  statement  be added  as the  final  sentence:  "The

requirements  of  these  rules  supersede  any  conflicting  provision  of  any  rule

previously  adopted  by  the  superintendent."

13.10.31.3 Presbyterian

Health  Plan

"Section  59A-2-9.8  NMSA  1978,  Section  59A-15-20  NMSA

1978;  Sections  59A-22B-1  through  59A-22B-7  NMSA  1978;  and  Sections  59A-

57-1  through  59A-57-11  NMSA"  - PHP believes  there  is an incorrect  citation  of

statutory  authority,  as the  prior  authorization  law  is Section  59A-22B-1  through

59A-22B-5,  not  22B-7  as currently  written.

Staff  agrees  with  Presbyterian  Health  Plan.

Staff  recommends  that  the  citation  be

corrected  to  59A-22B-1  through  59A-22B-5.

13.10.31.6 Presbyterian

Health  Plan

The  effective  date  for  this  rule  be pushed  out  to  January  1, 2022,  as many  parts

of  the  rule  will  require  technical  implementation.  This  will  require  many

months  to  plan,  design,  and  build.

Staff  agrees  that  carriers  wiil  need  additional

time  to  implement  technology  changes.

Staff  recommends  the  following  language:

For  good  cause  shown,  the  superintendent  may

allow  a carrier  additional  time  to  comply  with  a

requirement  of  these rules, but  no such
extension  shall  extend  beyond  December  31,

2021.

BCBSNM Could  take  up to  a year  to  make  technical  changes.  Requests  that  051 defer  the

effective  date  180  days  after  promulgation.
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13.10.31.8.A PCMA The  entire  section  conflicts  with  NCQA  and  CMS  regulations PCMA  does  not  identify  a specific  regulation  or

accreditation  standard  that  it purports  will

conflict  with  the  proposed  regulations.

Staff  is unaware  of  any  such  conflicts  and

recommends  retaining  current  language.

13.10.31.8.A(1) PCMA "Provider"  is undefined  and  should  be applicable  to  "prescriber"  for  pharmacy

PA requests,  and  not  include  pharmacists  or  pharmacies.

Typically,  a pharmacist  is not  subject  to  prior

authorization  requirements  with  respect  to

prescription  filling  services.  To  the  extent  that

a carrier  imposes  prior  authorization

requirements  on health  care  services  delivered

directly  by pharmacists,  those  health  care

services  are  necessarily  subject  to  the  prior

authorization  act  and  its implementing

regulations.

Staff  recommends  that  the  existing  language

be retained.

13.10.31.8.A.(2) BCBSNM BCBSNM  points  out  that  this  section  "requires  facilitation  of  prior  authorization

requests  from  non-participating  providers.  To be compensated  for  covered

services  in Medicaid,  even  a non-participating  provider  must  first  register  with

HSD."

A provider's  compliance  with  HSD"s Medicaid

provider  registration  requirements  has no

bearing  on whether  a requested  benefit  is

covered  and  medically  necessary.  Therefore,

these  rules  do not  conflict  with  the  registration

requirement.

Staff  finds  that  the  phrase  "any  standard

authorization  process"  is not  vague  and

necessarily  includes  "a  nationally  recognized

ePA  process  under  NCPDP",  as this  is a

nationally  recognized  standard  authorization

process.  Staff  recommends  this  language  be

retained.

PCMA States  that  the  language  "any  standard  authorization  process"  is vague  and

should  be "a  nationally  recognized  ePA process  under  NCPDP."  Asks  for

clarification  whether  this  means  requests  "...from  members  be rejected  if

carriers  can only  accept  prior  authorization  requests  from  providers."

13.10.31.8  A. (3) Presbyterian

Health  Plan

This  section  should  be stricken  from  the  rules  as it conflicts  with  NCQA

requirements

Staff  recognizes  the  concerns  with  NCQA

accreditation  and  recommends  deleting

13.10.31.8  (1) -  (3) and  replacing  them  withBCBSNM Requirement  conflicts  with  NCQA  and  CMS  and  should  be stricken
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eviCore Providers  other  than  direct  care  providers  request  prior  authorizations  and

suggests  a broader  definition  of  "provider"  be adopted.

subsection  (1) with  the  following  language:  A

carrier  shall  accept  a prior  authorization

submitted  by  a provider  or  by  a covered

person.

Staff  finds  that  the  definition  in 59A-22B-2(H)

is sufficiently  broad  to  address  eviCore's

concerns.

PCMA Conflicts  with  NCQA  and  requests  the  definition  be clarified  to  mean

"prescribers"  and  not  pharmacists  or  pharmacies.

13.10.31.8  A. (4) Presbyterian

Health  Plan

Strike  this  section  for  same  reason Staff  recommends  the  following  language

replace  the  language  in this  subsection:

If  a covered  person directly  submits, or
attempts  to  submit  a prior  authorization

request,  the  carriershall  provide  the  covered

person  o//  assistance  required  to  properly

submit  the  request,  induding  assistance  with

obtaining  required  documentation  and

information  to meet  dinical  guidelines.

BCBSNM Strike  this  section  for  same  reason  as 13.10.31.8.A  (3)

13.10.31.8.B.  (1) BCBSNM Suggests  this  creates  a problem  where  there  is none.  "For  example,  providers

know  that  it is illogical  to  ask  for  authorizations  of  surgery,  physical  therapy,

drugs  and  DME  on a single  request  so they  do not  do it."  Recommends  this  be

stricken

Staff  recommends  striking  subsections  B.(2)

and  B.(3)  and  using  the  following  language  for

13.10.31.8.B.  (1):  A carrier  shall  allow  a

provider  to submit  a single request  for  multiple

benefits  that  will  be delivered
contemporaneously  to  the  same  covered

person.

eviCore Suggests  this  is too  vague  to  operationalize,  and  is difficult  to  operationalize.

13.10.31.8.B(4) BCBSNM Recommends  this  be stricken  as it is related  to  13.10.31.8.B.(1) Staff  recommends  that  this  provision  remain

as proposed  as it directly  pertains  to  the

recommended  revised  language  for  B. (1).

13.10.31.8  B. (5) Presbyterian

Health  Plan

This  section  may  be in conflict  with  Federal  and  State  regulations.  For  example,

Medicaid  value-added  services  are  not  subject  to  appeal.  Requests  that

"...clarifying  language and/or  reference  to other  regulation  specifying  Medicaid

services  that  are  and  are  not  subject  to  appeal  must  be included."

Staff  finds  that  the  proposed  addition  to

language  in 13.10.31.2  adequately  addresses

Presbyterian  Health  Plan's  concerns.  Comment

resolved.
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eviCore Asks  to  better  understand  if a consent  form  would  be required  prior  to  the  PA

request  and  if  so, it  would  slow  down  the  PA process. Staff  finds  the  language  as proposed  does  not

require  a consent  form  prior  to  the  PA request.

Comment  is resolved.

13.10.31.8.C(1) BCBSNM Argues  that  the  proposed  language  links  the  requirement  to  a "plan  year"  and

that  Medicaid  members  don't  have  plan  years  since  they  become  eligible  and

begin  their  enrollment  throughout  the  year.  In addition,  BCBSNM  notes  that

HSD/BHSD  directs  the  MMCOs  as to  what  services  require  prior  authorization.

Also,  suggests  that  there  is no authority  in the  enabling  act  for  this  provision.

Argues  further  that  AMA/CMS  code  updates  occur  quarterly  as do  standard  PA

updates  for  drugs,  the  postponement  of  which  will  impair  the  carrier's  ability  to

offer  an evidence-based  and  cost-effective  pharmacy  benefit.  This  should  be

stricken.

Staff  notes  in response  to  BCBSNM  that  coding

updates  alone  do not  constitute  a change  in

benefits.

Staff  recommends  the  following  revised

language  to  address  BCBSNM's  and  PCMA's

concerns about  timing: After  inception  of

coverage, a carrier  shall  not  expand  the list of
benefits  for  which prior  authorization  is
required  except when a new covered  benefit  is
added  to the plan, when safety  or other
concerns  have  arisen  with  respect  to  the

benefit, when authorized  by 0 state  or federal
regulatory  agency,  or  as indicated  by  changes

in nationally  recognized  dinical  guidance.

PCMA Timing  limits  are  too  restrictive.  P&T  committees  meet  quarterly.  This  "...will

significantly  limit  the  plan's  ability  to  manage  the  benefit  including  PBMs  ability

to  offer  evidenced  based  and  cost-effective  pharmacy  benefit."  Additionally,

"...many  groups  and  benefits  have  differing  renewal  dates..."

13.10.31.8  C.(2) AHIP AHIP  suggests  that  this  requirement  wili  "add  confusion"  and  add

administrative  costs.  AHIP  says  that  carrier's  contracts  with  its network

providers  already  require  this  notification  and  most  exceed  the  30 days"  notice.

AHIP  contends  that  notifying  consumers  will  only  serve  to  confuse  them  since

they  are  not  "well-versed"  in CPT coding.

' Staff  recommends  revised  language  as follows:

After  inception  of  coverage, a carrier  shall
notify  its providers  before adding  a prior
authorization  requirement.

BCBSNM Comments  that  "Under  these  proposed  rules,  enrollees  cannot  ask  for  prior

authorization  so notification  to  them  of  prior  authorization  requirements

seems  incongruous.  The  reference  to  enrollees  should  be stricken  or  limited  to

those  for  whom  the  carrier's  claims  data  shows  that  the  change  will  impact  the

enrollee."

PCMA C12) conflicts  with C.(1) and needs clarification  as to whether  it only applies to
newly  added  benefits  or  "other  concerns."

13.10.31.8  C.(3) AHIP AHIP  says  a 90-day  notification  to  providers  when  a prior  authorization

requirement  is removed  is industry  standard  and  suggest  we  adopt  the  same.

Staff  recommends  the  following  revised

language:  A carrier  may  remove  a prior
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Western  Sky Asks  for  clarity  concerning  potential  conflict  between  this  section  and

13.10.31.12.  (30-day  timeframes  are for  notifications  of  changes to PA
requirements.  The 60-day timeframe  in Section 12, the 60-day timeframe  is for
removing  a PA requirement  from  a service after  o carrieYs required  evaluation.)
Expresses  concern  "...that  sending  notices  to  members  on such  technical

matters  might  generate  unnecessary  confusion  or  concerns  of  covered  persons

or  member."

authorization  requirement  at  any  time.  A

carrier  who  removes  a prior  authorimtion

requirement  during  a plan year  shall  notify  its

network  providers  no more than 90 days after
the  requirement  is removed.

13.10.31.8.D Presbyterian

Health  Plan

PHP points  out  that  "other  coverage  conditions"  might  apply  such  as eligibility

for  coverage  at  the  time  services  are  rendered;  or  the  coding  must  reflect  the

services  authorized.  Commenter  again  points  out  concern  that  rule  might

conflict  with  Federal  or  State  Medicaid  regulations.  Commenter  points  to  such

issues  about  rule

Staff  recommends  removing  subsections  (1)

and  (2) and  using  the  following  revised

language:

A carrier  shall  not  retroactively  deny

authorization  if  a provider  relied  upon a

written  prior  authorization  from  the carrier

received  prior  to providing  the benefit, except
in those  cases  where  there  was  material

misrepresentation  or fraud  by the provider.

AHIP AHIP  asks  that  the  word  "qualified"  be inserted  after  "by  a" in both

subparagraph  (1) and  (2)

BCBSNM Suggests  adding  language  "except  for  Medicaid,  a" at  the  beginning  of  Section

D. 1. Points  out  that  coordination  of  benefits  may  require  a retroactive  denial

of  a claim  because  there  is a primary  payer.  In addition,  in Medicaid  a member

may  be disenrolled  retroactively  and  payment  can be recouped,  so this

provision  poses  a problem.  In addition,  a provider  may  misrepresent  that  it is

registered  with  HSD and  that  would  cause  the  need  to  recoup  a payment  for  a

service  that  was  prior  authorized.

Western  Sky Suggests  D(I)  and  D(2)  language  be revised  to  limit  to  in-network  "qualified

providers"  who  "reasonably  relied  upon"  a prior  authorization..."
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13.10.31.8  E. Presbyterian

Health  Plan

PHP suggests  language  be added  at  the  end  of  the  section  that  would  not

consider  retrospective  authorization  requests  "unless  the  benefit  or  service

was  rendered  in an urgent  or  emergent  care  setting  or  the  provider  can

demonstrate  circumstances  existed  beyond  the  provider's  control  that  directly

impacted  the  provider's  ability  to  obtain  the  required  prior  authorization."

Staff  notes  that  the  proposed  language  in this

section  is: "A  carrier  shall  establish  written

policies  and  guidance  for  the  process  and

circumstances  under  which  it  will  consider  a

retrospective  authorization.  A carrier's  policies

shall  not  unreasonably  limit  the  ability  of  a

provider  to  request  or  obtain  a retrospective

authorization."

Staff  recommends  that  the  language  remain  as

proposed  given  that  PHP's  proposed  language

would  be too  restrictive  by imposing  a

mandate  on all carriers,  some  of  whom  may

want  to  include  more  or  fewer  reasonable

limits.

13.10.31.8  G. Presbyterian

Health  Plan

PHP suggests  that  the  requirement  -  "A  carrier's  prior  authorization  shall

expire  no sooner  than  90 days  from  the  date  of  approval"  - is not  appropriate

for  certain  services  such  antibiotics,  controlled  substances,  home  health  care,

SNF, LTAC, Rehab  and  may  put  the  member  at risk.  PHP suggests  "shall  expire

no sooner  than  60 days  from  the  date  of  approval  or  less if clinical  criteria

support  the  necessity  for  reevaluation  after  a certain  period  of  time  has lapsed.

Staff  finds  these  concerns  valid  and  proposes

the  following  revised  language:

A carrieYs  prior  authorization  shall  expire  no

sooner than 60 days from  the date of  approval,
unless  an earlier  expiration  is warranted  by  the

dinical  criteria.  A carrier  shall  allow  a request

for  the extension of  an authorization  as
supported  by  the  clinical  criteria.

BCBSNM Points  out  that  some  Medicaid  benefits  require  prior  authorizations  that  are  of

shorter  duration  than  90 days.  Also  comments  the  provision  "fails  to  distinguish

between  one-time  and  recurrent,  ongoing  therapies"  and  "shorter,  evidence-

based  therapies."

PCMA Same  as above  -  90 days  is a problem  for  a variety  of  therapeutic  reasons

Western  Sky Same  as above

13.10.31.8.H Western  Sky Western  sky  suggests  revising  language  from  "...the  delivery  of  medically

necessary  benefits  warranted  by prevailing  standards  of  care"  to  "...medically

necessary  and  covered  benefits..."  to  align  with  the  Insurance  Code's  "two-

prong  standard"  for  health  care  benefits.

Staff  recommends  the  following  revised

language:

A carrier  shall  not  impose  a prior  r:iuthorization

requirement  that  deters  or  unreasonably

delays the delivery of  medically necessary
benefits warranted  by prevailing standards of
care.
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13.10.31.8  H. (1) Presbyterian

Health  Plan

PHP objects  to  the  language  here  "There  is a rebuttable  presumption  that  prior

authorization  is not  reasonably  necessary  if:

(1) the  carrier  approved  more  than  ninety  percent  of  the  requests  to  deliver

the  specific  benefit  during  a calendar  year;..."

because  decisions  need  to  be based  on clinical  and  cost  management

considerations.  PHP cites  such  high  cost  services  as transplants  and  specialized

gene  therapies  as reasons  why  this  is a bad idea.  PHP also  expresses  concerns

for  the  potential  for  increased  utilization,  leading  to  higher  premium  costs.  In

addition,  PHP suggests  that  if OSI's  intent  is to  align  with  Medicaid  regulation,

PHP points  out  that  "current  HSD regulation  requires  us to  follow  Medicare

coverage  guidelines  where  specific  Medicaid  coverage  guidelines  do not  exist.

Regardless  of  approval  rate  or  timeliness  outcomes,  we  must  require

authorization  where  necessary  to  ensure  coverage  consistent  with  Medicare

guidelines."

Staff  recommends  striking  the  language  "There

is a rebuttable  presumption  that  prior

authorization  is not reasonably necessary if:"
found  at  the  end  of  Subsection  12.10.31.8  H,

and  recommends  that  Subsections  12.10.31.8

H (1) and  (2) be stricken.

I

AHIP AHIP  suggests  this  provision  creates  a "de  facto  gold-carding  program"  which  is

not  appropriate  for  all services.  AHIP  suggests  this  language  be stricken.

BCBSNM Contends  the  language  "rebuttable  presumption"  is a construct  not

"contemplated  in the  Prior  Authorization  Act".  Argues  that  there  is no  empirical

evidence  to  back  up the  90%  and  5% provisions  and  the  provisions  are

capricious.

eviCore Contends  this  provision  will  "...ultimately  hurt  patients  and  the  broader  health

care  system."  Suggests  that  meeting  a certain  approval  rate  doesn't  mean  that

the  services  will  be ordered  appropriately  without  a prior  authorization

requirement.  Suggests  that  prior  authorization  programs  have  a "sentinel

effect"  and  improves  that  improves  provider  performance  because  they

"...know  they  are  being  evaluated."  Cites  a study  published  in the  NJEM  that

shows  after  "incentive"  were  lifted,  there  was  a falloff  in quality,  but  no  fall  off

on the  measures  where  the  "incentives"  remained.  Suggests  that  the  prior

authorization  process  has other  benefits,  such  as providing  recommendations

for  better  alternatives  to  the  service  being  requested.

PCMA "rebuttable  presumption"  is "very  concerning".  Contends  that  SB188  has no

provisions  for  a "rebuttable  presumption  of  a PA not  being  necessary."  Cites

cost  and  safety  and  the  provision  should  be stricken.  Cites  "off-label"  use as a

safety  issue  using  chemotherapy  drugs  as an example.  Says 10%  denials  of  an
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expensive  drug  that  were  no longer  being  denied  would  represent  a large

increase  in cost.  Says  the  90%  and  50%  thresholds  in H (1) and  H(2)  are

arbitrary  and  capricious.  Contends  Section  H falls  outside  the  scope  of  SB188

and  should  be stricken  entirely.

Western  Sky Contends  conflict  with  13.10.31.12.  Contends  that  the  presumption  that  a

prior  authorization  is "reasonably  necessary"  is too  limiting  and  doesn't

consider  patient  safety,  reducing  fraud,  waste  and  abuse,  cost  containment  and

medical  management.

The language  is too  broad  and  could  range  from  "inpatient  care  to  physical

therapy".  Suggests the  section  may  inhibit  consideration  of  costly  services  such

as "...NICU and BH RTC long  term  care,  which  also  may  have  medical  necessity

considerations  based  upon  the  unique  facts  and  circumstances  of  a particular

case."

Suggests  presumption  and  rebuttable  presumption  invites  "unnecessary

litigation"  and  administrative  proceedings  that  could  increase  costs  in NM's

health  care  system.  Adds  that  the  "...introduction  of  a legal  reasonable

standard  with  a presumption  and  rebuttable  presumption  framework  conflicts

the  with  approach  set  forth  in 13.10.31.12  (below)  that  offers  carriers  flexibility

in maintaining  prior  authorization  for  benefits  in accordance  with  the  Insurance

Code  and  this  Rule  on an annual  basis."

Asks  for  evidence  for  the  90%  and  50%  thresholds.  Suggests  that  the  90%

approval  rate  is an "across  the  board"  standard  and  denies  carriers  flexibility  to

set  prior  auth  requirements  to  manage  "legitimate"  safety,  and  fraud,  waste

and  abuse  risks.

13.10.31.8  H. (2) Presbyterian

Health  Plan

PHP objects  to  the  language  here  "the  carrier  fails  to  satisfy  prior  authorization

deadlines  with  respect  to  five  percent  or  more  of  the  requests  to  deliver  a

specific  benefit  during  a calendar  year"  -  for  the  same  reasons  above.

Staff  recommends  this  paragraph  be stricken.

AHIP AHIP  suggests  this  provision  creates  a "de  facto  gold-carding  program"  which  is

not  appropriate  for  all services.  AHIP  suggests  this  language  be stricken.

13.10.31.9 AHIP AHIP  states  the  acceptance  of  fax  submissions  is not  "in  line"  with  current

practices  because  fax  is not  accepted  by all carriers.  AHIP  requests  that

facsimile  be removed  from  this  section.

Staff  disagrees  with  AHIP's  position.  051 heard

from  stakeholders  in a meeting  held  prior  to

issuance  of  the  proposed  rule  that  most
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carriers  accept  requests  submitted  in a wide

range  of  media,  including  fax  submissions  and

verbal  requests.  Staff  recommends  keeping  the

language  as proposed.

13.10.31.9  A.(3) PCMA Suggests  that  "...one  or  more  options..."  to  submit  a PA Request  electronically

is "vague  and  requires  clarification."

Staff  recommends  the  following  revised

language:

(3) offer  at least one bi-directional  electronic

prior  authorization  portal;

13.10.31.9.  A (9) and

(10)

Western  Sky These  subsections  are  over-prescriptive  and  recommends  deleting  planned

downtime  and  provider  notification  requirements.

Western  Sky  does  not  explain  why  these

sections  are  unworkable.  Staff  finds  these

sections  will  be helpful  to  providers  planning

to  submit  prior  authorizations  and

recommends  retaining  the  sections  as written.

13.10.31.9  B. PCMA Asks  for  clarification  as to  whether  the  requirements  are  restricted  to

electronic  PA requests  or  whether  they  apply  to  "paper",  too.

Staff  finds  that  the  language  is inclusive  of  all

methods  used  to  submit  a prior  authorization

request  by  the  term  "...a  prior  authorization"

and  recommends  the  language  remain  as

proposed.

13.10.31.9  B. (1) Presbyterian

Health  Plan

I

PHP suggests  that  the  4-hour  requirement  for  confirmation  of  receipt  of  a prior

authorization  request  apply  only  to  electronic  submissions.  PHP suggests  the

following  time  frames:

- Four  hours  of  receipt  of  a request  via an online  portal

-1  business  day  for  standard  requests  or  12  hours  for  expedited  requests

received  via  another  manner

Staff  recommends  the  following  revised

language:

A carrier  shall  confirm  receipt  of  a prior
authorization  request  and  any  accompanying

supporting  documentation  within  1 business

day of  receipt. The carrier  shall  also assign a
unique  tracking  number  to the  request.BCBSNM Contends  that  4 hours  response  time  is capricious  and  administratively

burdensome.

PCMA Suggests  that  timeframe  is burdensome  and  suggests  24 hours  or  1 business

day

Western  Sky Suggests  one  or  2 business  days  for  non-emergent/non-urgent  requests

13.10.31.9  B. (2) Presbyterian

Health  Plan

PHP states  this  provision  would  be administratively  burdensome  and  a mailed

confirmation  number  would  be of  no use  to  a provider.  PHP suggests  the

following:  The  confirmation  that  includes  the  tracking  number  shall  be

communicated  by written  confirmation  (online  portal,  fax,  e-mail).

Staff  recommends  the  following  revised

language:
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BCBSNM BCBSNM  comments  that  this  is administratively  burdensome  and  suggests  that

it is beyond  the  authority  of  the  Act.  BCBSNM  suggests  "...to  the  provider  in the

means  most  appropriate  to  the  format  in which  it was  submitted."

The confirmation  that  indudes  the tracking
number  shall  be communicated  by  electronic

portal,  fax  or email.
PCMA Suggests  the  requirement  for  a written  confirmation  is redundant  and  language

should  be stricken.

13.10.31.10  A. and  B. Western  Sky Suggests  that  these  sections  conflict  with  SB188  and  051 Bulletin  No.  2019-

014-1  and  13.10.31.11,  and  opines  that  the  rule  would  promote  the  ongoing

use of  fax,  telephone  and  non-standard  forms,  when  these  methods  for  PA

request  submission  should  be discouraged.

Carriers  and  providers  informed  051 that

retaining  telephone,  fax  and  email  for

submission  of  prior  authorization  requests  is

important  for  providers  in rural  communities

as well  as for  those  without  electronic  health

record  systems  and  online  submission

capabilities.  Staff  recommends  keeping  this

provision  as proposed  in order  to  support  all

providers.

13.10.31.10  C. (1) Presbyterian

Health  Plan

PHP contends  that  updating  the  list  of  services  that  require  a prior

authorization  every  30 days  is "onerous",  and  suggests  the  following  language:

"The  list  shall  be updated  annually  at a minimum  and  within  30 calendar  days

of  any  changes  to  the  list  of  benefits  for  which  a prior  authorization  is

required."

Staff  recommends  the  following  revised

language:

The list  shall  be updated  at  least  annually  and

upon notification  to providers  of  any change.
AHIP AHIP  states  that  carriers  make  changes  to  their  benefit  list  on different

schedules  and  requests  that  the  list  be updated  "upon  changes  to  the  carrier's

prior  authorization  listing"

In addition,  AHIP  is concerned  that  requiring  the  clinical  requirements  to  be

posted  on the  public  website  would  reveal  proprietary  information  and

suggests  language  be stricken  and  replace  with  language  that  indicates  which

clinical  guidelines  the  carrier  uses.

Western  Sky Monthly  updates  too  burdensome.

13.10.31.10  C. (2) BCBSNM Due  to  the  complexity  of  the  criteria  used  to  evaluate  a prior  authorization

request  it  would  be "potentially  impossible  and  also  confusing  to  the  provider

e.g.,  each  medical  policy  may  be twenty  to  thirty  pages  long"  and  recommends

removal  of  this  requirement.

Staff  recommends  the  following  revised

language:

Prior  authorization  information  presented  on
the  provider  website  shall  include  general

clinical  criteria  requirements  and  shall  list

supporting  documentation  that  is expected  to

accompany  the prior  authorization  request. If  a

Western  Sky Sites  difficulty  of  administrative  burden  and  third  party  intellectual  property

issues  and  agreements  as to  disclosure  of  the  specific  information.  Cites
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technological  challenges  and  suggests  effective  date  of  Rule  accommodate

these  challenges.
prior  authorization  is denied, full  clinical
criteria  shall  be supplied  to  the  provider  upon

request.

13.10.31.10.  C (4) BCBSNM

j

BCBSNM  notes  that  it does  not  have  a search  tool  as described  and  would  need

extra  time  to  build  this  functionality.

Staff  has addressed  concerns  expressed  by

carriers  about  the  time  it will  take  to

implement  IT changes  associated  with  several

provisions  of  this  rule.  Please  see  revised

language  at 13.10.31.6  that  gives  the  carriers

the  opportunity,  for  good  cause,  to  request  an

extension  of  compliance..

13.10.31.11 eviCore Asks  for  a "clearer  definition"  of  auto-adjudication  or  a change  of  the  term.

Suggests  "auto-acceptance"  because  adjudicate  means  to  make  a formal

judgement  or  decision.  Contends  this  would  require  payers  to  deny  more

requests  because  they  would  have  to  auto-adjudicate  (yes  or  no)

Staff  appreciates  the  comment  and

understands  the  predicament  with  the  term,

but  the  term  is defined  by the  statute.

13.10.31.11  A. (1) Presbyterian

Health  Plan

I

PHP is concerned  that  referring  to  the  timeliness  requirements  in statute

means  that  051 is removing  these  requirements  from  regulations  so as to

change  them  at  will,  and  opposes  the  language  if  that  is the  intent  of  the  051. If

not,  PHP suggests  that  the  URL  be removed  as it can change.

Staff  appreciates  the  concern  expressed  here.

The  statutory  timeliness  requirements  are

found  in numerous  places  in the  insurance

code  and  are  posted  on the  051 website  as a

courtesy  for  the  convenience  of  the  carriers

and  other  interested  parties.

Staff  agrees  to  strike  the  URL and  recommends

the  following  language  at  the  end  of  this

subsection: A list of  all statutory  prior
authorization  review  timelines  is posted  on the

051 website.
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13.10.31.11  B. Presbyterian

Health  Plan

PHP points  to  NCQA  requirements  being  slightly  different.  PHP offers  this

language:  "If  a provider  fails  to  supply  sufficient  information  to  evaluate  a prior

authorization  request,  the  carrier  shall  allow  the  provider  a reasonable  amount

of  time,  taking  into  account  the  circumstances  of  the  covered  person,  but  not

less than  4 hours  for  expedited  requests  and  two  calendar  days  for  standard

requests,  to  provide  the  specified  information."

Staff  recommends  the  following  revised

language:

If  a provider  fails  to supply  sufficient
information  to evaluate  o prior  authorization
request,  the  carrier  shall  allow  the  provider  a

reasonable  amount  of  time, taking  into

account  the circumstances  of  the covered
person, but  not less than 4 hours for  expedited

requests and two calendar  days for  standard

requests, to provide  the specified  information.BCBSNM BCBSNM,  in a long  discussion,  suggests  language  that  reads  "but  notless  than

72 hours"  at  the  end  of  this  subparagraph

Western  Sky Thinks  the  timeframe  is good  for  urgent  situation  and  suggests  3-4  days  for

non-urgent  situations

13.10.31.12 Presbyterian

Health  Plan

PHP proposes  the  elimination  of  this  provision  in its entirety  because  it  goes

beyond  the  scope  of  the  law.  In addition,  PHP suggests  that  retrospective  chart

review  would  be required,  moving  the  administrative  burden  from  the  front

end  of  the  process  to  the  back  end.

Staff  recommends  striking  proposed  language

for  the  entire  section  13.10.31.12  and

replacing  it with  the  language  in "Attachment

A" below.

BCBSNM Opposes  entire  section  because  prior  authorization  is not  "an  isolated,  siloed

process."  Goes  on to  explain  that  prior  authorizations  are  linked  to  transitions

of  care,  identification  and  tracking  of  gaps  in care  and  monitoring  of  out-of-

state  placements

Presbyterian

Health  Plan

PHP asks  for  clarification  of  the  use  of  "review"  and  "audit"  as they  have

different  meanings.

13.10.31.12  A. AHIP AHIP  believes  the  provision  is too  prescriptive  as many  carriers  conduct  their

reviews  in the  2"d quarter  to  allow  for  claims  run-out  but  suggests  the  entire

provision  be stricken.

PCMA PCMA  finds  that  the  provision  is outside  the  scope  of  SB188.  Requiring

exceptions  to  prior  authorization  requirements  would  negatively  impact

patient  safety,  "care  accountability",  and  "economics  of  care."  PCMA  points  out

that  a provider  may  meet  the  threshold  one  year  and  not  the  next,  adding

more  administrative  burden.  PCMA  adds  "The  requirement  for  individual

practitioner  assessments,  prior  authorization  exceptions,  and  corrective  action

plans  are  outside  the  scope  of  the  statute.  PCMA  suggests  these  requirements

be stricken  from  the  rule."
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Western  Sky Agrees  with  the  intent  of  Subsection  A as it is "good  business"  but  it is "overly

prescriptive.  In A.(3)

13.10.31.12  A. (2) Presbyterian

Health  Plan

PHP proposes  the  elimination  of  this  provision  in its  entirety.  PHP goes  on  to

describe  all the  ways  the  provision  prevents  PHP from  managing  care,  access  to

care  and  patient  safety.  For  example,  it  would  prevent  PHP from  requiring  that

a service  be provided  only  at a National  Center  for  Excellence.  They  contend

that  the  provision  will  increase  cost  of  services  and  administrative  costs.

Western  Sky Suggests  review  should  be done  in later  quarters  so the  data  from  the  prior

year  is fully  "developed".

13.10.31.12  A. (3) AHIP AHIP  comments  that  eliminating  PA requirements  for  services  for  which  90%  of

requests  are  approved  is a safety  concern.  AHIP  suggests  language  that

requires  carriers  to  make  a determination  regarding  the  continued  use  of  prior

authorization  for  those  covered  benefits.  Any  changes  shall  be effective  no

later  than  90 days  after  completion  of  its  evaluation.

BCBSNM BCBSNM  suggests  this  language  be stricken  because  "...carriers  do  not  have  an

objective  methodology  to  quantify  and  measure  the  providers'  experience  with

a PA requirement."

Western  Sky Suggests  that  the  90%  requirement  and  changes  being  made  within  60 days'

limits  carriers'  flexibilities  with  an "across-the-board"  solution.  Adds  the

following:  "For  instance,  clarification  needs  to  made  whether  this  applies  to  an

individual  provider,  group,  entity,  or  facility  to  mitigate  any  unintended  fraud,

waste,  or  abuse,  as opposed  to  rewarding  bona  fide  providers,  groups,  entities

or  facilities."  Also  wants  051 rationale  for  the  90%  threshold  For PA approvals.

13.10.31.12(A)(1)(d) BCBSNM BCBSNM  says  requiring  the  review  of  the  prior  year's  PA requirements  to  be

conducted  and  completed  in the  1"  quarter  of  the  year  is too  prescriptive  and

recommends  the  language  be stricken,  or  in lieu  of  striking  the  language,  to

change  the  requirement  to  the  2"d quarter.

13.10.31.12(A)(2) BCBSNM BCBSNM  recommends  the  language  be stricken.  Primary  points  about  this

subsection  are:

ii  NeitherthePriorAuthorizationActnorthePatientProtectionActprovidefor  -

explicitly  or implicitly-a  prohibition  of certain  PAs based on a single  metric.

*  the  Legislature  entrusted  carriers  with  the  responsibility  to "validate  that  [theirl

prior  authorization  requirements  advance  the  principles  of  lower  cost  and

improved  quality,  safety  and service."
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* subsectionwouldfrustratecarriers'abilitytoadvancethoseprincipalsasthe

Legislature  intended.

* up to  ten percent  of  patients  would  receive  a service  for  which  a PA previously

would  have been  denied  as clinically  inappropriate  or for  other  reasons.  This is a

large  number  of  patients

* inconsistent  with  the  principles  identified  by the  legislature  to accept  that  patients

will  receive  inappropriate  (clinically  or otherwise)  services  when  a process  that  can

prevent  that  is readily  available

* would  be costly  when  considering  certain  pharmaceuticals

* the  approval  rate  does  not  reflect  the  care management  conversations  that  take

place  between  the  providers  and the  carrier's  medical  directors  prior  to approval  -

uses the  example  of  Applied  Behavioral  Analysis  services  for  children  with  autism.

13.10.31.12(A)(3) AHIP AHIP  suggests  the  criteria  for  gold-carding  is too  broad  and  not  "appropriate"

for  all providers,  particularly  low  volume  providers.

13.10.31.12.B BCBSNM Contends  that  specifying  a quarter  for  completing  an evaluation  is overly

prescriptive  and  the  requirement  be stricken,  but  if  not,  change  it to  the  2'd

quarter.

AHIP AHIP  recommends  raising  the  threshold  to  90%  approval  rate  as part  of  the

definition  of  a "high  compliance"  provider

Western  Sky The  "gold-carding"  requirements  are  "over-broad,  administratively

burdensome,  and  introduces  a form-over-substance  incentive  that  does  not

safeguard  members  or  covered  persons  or  mitigate  fraud,  waste,  or  abuse.

Suggests  that  "gold-carding"  is not  appropriate  for  all providers  and  services.  as

they  become  responsible  for  conducting  uti!ization  management  for  requested

services.  Gold  Card  providers  should  also  be willing  to  accept  both  upside  and

downside  risk  of  these  privileges.  As Such  Subsection  B(l)(a)  should  be

amended  to  include  "...  every  high  compliance  provider  willing  to  accept

negotiated  levels  of  additional  upside  and  downside  risk  an exemption....

13.10.31.12.B  (1) AHIP AHIP  suggests  adding  language  that  would  limit  PA waivers  to  those  providers

"willing  to accept  negotiated  levels of  additional  upside and downside  risk"
PCMA Contends  that  high  and  low  compliance  creates  a disparity  among  providers

due  to  the  compliance  of  their  patients.  It seems  that  PCMA  interpreted

compliance  in terms of the compliance  of a patient  in taking his/her
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medications  and  following  provider  instructions.  Claims  that  the  prior

authorization  process  is not  a formality  but  an assessment  of  clinical

appropriateness.  Suggests  that  "auto-approval"  for  gold-carded  physicians  is

limited  in capability  and  points  to  medications  with  multiple  indications.

Maintains  that  "Section  B limits  capability  to  assess  or  engage  specific  provider

performance.  Also,  it is important  to  note  the  insurers  own  the  provider

relationship,  not  the  PBMs."  Suggests  striking  entire  subsection  B

Western  Sky Asks  for  clarity  on a high  compliance  provider  -  is it 80%  of  the  top  50%  are

high  compliance  providers?  Or  is it that  a provider  has to  be in the  top  50%

of  submitters  "...plus  have  an 80%  or  greater  consistent  pattern  of  adherence?"

13.10.31.12.B(1)(a) BCBSNM BCBSNM  suggests  this  language  be stricken  in its  entirety.  The  commenter

contends  that  neither  the  Prior  Authorization  Act  nor  the  Patient  Protection  Act

"...provide  for-explicitly  or  implicitly-a  regulatorily  required  gold  carding

system"  and  suggest  these  provisions  "...encroach  on the  exclusive  powers  of

the  legislative  branch."  Suggests  that  this  would  keep  carriers  from  using  their

own  PA processes  and  would  treat  providers  differently  which  would  not

streamline  and  standardize  the  PA process.  Additionally,  BCBSNM  proposes  the

following:  "...  that  NMOSI  schedule  and  hold  a series  of  work  sessions  with

carrier  and  provider  stakeholders  so that  all parties  can discuss  the  proposal

together.  With  the  current  proposed  system  to  inform  the  discussion,  NMOSI

and  stakeholders  may  be able  to  substantially  agree  upon  a system  that  could

then  be proposed  in a subsequent  rulemaking."

Western  Sky Suggests  raising  threshold  of  high  compliance  providers  to  be offered  a gold-

card  arrangement  by  to  90%.  This  subsection  is administratively  burdensome

because  of  the  complexities  of  "...defining  and  determining  which  providers  fall

into  a certain  category."

13.10.31.12  (B%l)(b) Western  Sky Proposes  language  change  as follows:  "...clearly  describe  the  terms  and

 of  the  prior  authorization  alternative  arrangement..."  and  "...during

the  course  of  the  alternative  arrangement  will  be evaluated  and  maintained  to

assured  continued  aualification  for  the  alternative."

13.10.31.12(B)(1)-(3) BCBSNM This  would  be too  resource  intensive  for  the  carrier  and  should  be stricken

13.10.31.12(B%1)(e) BCBSNM Similar  to  above,  BCBSNM  suggests  that  "...permitting  any  provider  to  request  a

PA exemption  or  alternative  would  be resource  intensive  and  administratively

burdensome  for  carriers."  BCBSNM  proposes  the  provision  be stricken.
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Western  Sky Has similar  concern  to  BCBSNM  above.  Envisions  on-going  monitoring  for

approval  requests.

13.10.31.12  (B) (2) Western  Sky Concerns  about  administrative  burdens  for  CAPs  for  low  compliance  providers.

Attachment  A

SB188 requires the superintendent  to  "...standardize  and  streamline  the  prior  authorization  process  for  non-emergency  medical  care,

pharmaceutical  benefits  or  related  benefits."  Carriers,  at  times,  implement  innovative  approaches  that  streamline  the  prior  authorization

process for both carriers and providers  while  still  assuring  services  are  medically  necessary,  clinically  appropriate,  cost  effective,  and  in the  best

interest  of the patient.  The  intent  of  the  original  proposed  language  in Section  13.10.31.12  was  to  increase  streamlining  and  promote  more

innovation  in the prior  authorization  submission  and  approval  process.  In response  to  concerns  voiced  by  the  commenters  and  keeping  with  the

goal of streamlining  prior  authorization  processes,  staff  proposes  the  following  replacement  language  for  Section  13.10.31.12,  including  a new

subsection  ("C"):

13.10.31.12  EVALUATIONOFPRIORAUTHORIZATIONPOLICYANDPROVIDERPERFORMANCE:

A. Review  of  covered  benefits  that  require  prior  authorizations.  Annually,  beginning  in  2022,  a carrier  shall  review  its  prior  authorization

requirements  for  all  covered  benefits,  except  for  inpatient  admissions  to  acute-care  hospitals,  in  order  to  assess  the  continued  utility  of  each  requirement.

(1) At  a minimum,  a carrier's  assessment  shall  consider  tlie  following  elements:

(a)  the  approval  rate  for  each  covered  benefit  for  wlffch  a prior  authorization  was  required;

(b)  whether  the  prior  autliorization  requirement  for  a covered  benefit  enhances  patient  safety  and  generates  better  health

outcomes;

(c)  wl'iether  the  prior  autliorization  requirement  for  a covered  benefit  avoids  higher  costs  because  less  costly  services  were

appropnate;

(d)  whether  the  costs  and  other  administrative  burdens  associated  with  the  prior  authorization  requirement  for  a covered  benefit,

considering  both  the  providers'  and  the  carrier's  experience,  outweigh  tlie  deinonstrated  benefits  of  tlie  requirement;  and

(e)  whether  the  prior  authorization  requirement  for  a covered  benefit  contributed  to unreasonable  or  unnecessary  delays  in

treatment  or  adverse  health  outcomes  for  a covered  person.

(2)  A  carrier  shall  conduct  and  complete  the  review  in  the  second  quarter  of  each  calendar  year,  beginning  in  2022,  and  shall  evaluate  the

prior  authorizations  issued  during  the  prior  calendar  year.

(3)  A  carrier  shall  identify  those  covered  benefits,  with  the  exception  of  inpatient  admissions  to acute  care  hospitals,  for  whicli  90 percent

of  the  prior  authorization  requests  for  that  benefit  are approved.

(4)  A  carrier  sl'iall  prepare  a report  of  its  annual  assessment  that,  at a minimum,  contains  its  findings  based  on the  elements  in

subsection31.l2(A)(1)  of  these  rules.

(a)  The  report  sliall  be submitted  to the  superintendent  no later  tlian  September  30 every  year,  beginning  in  2022.
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(5) A  carrier  that  enters  the  market  in  2022  or  later  sliall  conduct  its  first  prior  authorization  evaluation  in  its  second  full  calendar  year  in

the  market.

B.  Assessment  of  prior  authorization  request  outcomes.  Beginning  in  2022,  a carrier  shall  annually  evaluate  each  network  provider's  patterns

of  adherence  to tlie  cat'rier's  piior  authorization  criteria  and  policies  in  the  preceding  calendar  year.  Prior  authorization  requests  for  inpatient  admissions  to acute-

care  hospitals  shall  be excluded  from  this  evaluation.

(1)  Based  on its annual  evaluation,  a carrier  shall  identify  a minimum  of  10  providers  who  frequently  submit  prior  authorization  requests,

and  who  demonstrate  a ighly  consistent  pattern  of  adlierence  to prior  authorization  requirements  evidenced  by  high  approval  rates  and  other  criteria  determined

by  the  carrier  (a high  compliance  provider.)  A  carrier  shall:

(b)  reacli  an agreement  witli  each  identified  lffgh-compliance  provider  on an altemative  to the  standard  requirement  to submit  a

prior  authorization  request  for  each  discreet  service  that  otherwise  requires  one  (an  alternate  arrangement);  and

(c)  enter  into  a written  agreement  with  each  provider  that  clearly  describes  the  terms  of  tlie  altemate  arrangement.  Tlie  agreement

shall  include  how  the  provider's  ordering  and  prescribing  performance  during  tlie  course  of  the  alternative  arrangement  will  be evaluated  and  how  results  will  be

communicated.

(2) A  carrier  shall,  on an annual  basis,  submit  a report  to the  superintendent  that:

(a)  describes  the  evaluation  process  and  criteria  used  to identify  high  compliance  providers;

(b)  lists  the  providers  identified  and  with  wliom  an alternate  arrangement  was  made;  and

(c)  describes,  in  general,  the  terms  of  the  alternate  arrangements  entered  into,  including  the  effective  dates  of  the  agreement,  the

services  involved,  performance  evaluation,  and  comi'nunication  provisions;  and

(d)  describes  experiences  making  tliese  alternate  arrangements,  the  results  of  the  alteniate  arrangements  when  known,  lessons

leamed,  and  recommendations  to the  superintendent.

(3)  A  carrier  sliall  submit  the  report  no later  thaii  December  31 every  year,  beginning  in  2022.

(4)  A  carrier  that  enters  the  market  in  2022  or  later  shall  conduct  its  first  prior  authorization  evaluation  in  its  second  full  calendar  year  in

the  market.

C.  Data  confidentiality  and  use. Information  reported  to the  superintendent  concerning  a specific,  identifiable,  provider  shall  be deemed

confidential  pursuant  to Section  59A-2-12(B)  NMSA  1978.  The  superintendent  may  publish  and  use  any  other  reported  information  for  any  regulatory  purpose,

including  development  and  promulgation  of  rules  to specify  minimum  prior  autl'iorization  incentive  and  corrective  action  programs.
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Romero,  Mariano,  OSI

From:

Sent:

To:

Subject:

Attachments:

Weinberg,  Julie, 051
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OSI-docket  filing
Response  to Comments  20-00058-RULE-LH  Prior  Authorization
OSI PA Rule Response  02262l.pdf

To Whom  It May  Concern,

The Life and Health  Division  of  the  Office  of  Superintendent  oflnsurance  respectfully  submits  the  attached

responses  to public  comments  on the  proposed  rule  20-00058-RULE-LH.

Thank  you  for  your  kind  attention  to  this  matter.

Sincerely,

Julie  Weinberg

Julie B Weinberg

Director  Life and Health

NM Office  of  Superintendent  of Insurance

505-629-8578

julie.weinberg2@state.nm.us
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