
February 15, 2021 

OSI Records and Docketing 
NM Office of Superintendent of Insurance 
1120 Paseo de Peralta 
P.O. Box 1689 
Santa Fe, NM 87504-1689 

Via email: OSI-docketfiling@state.nm.us 

Re: Proposed Prior Authorization Rulemaking Comments on Title 13.10.31 

Dear Superintendent Toal, 

The Pharmaceutical Care Management Association (PCMA) is submitting the following 
comments for consideration as the Office of the Superintendent of Insurance (OSI) develops 
its prior authorization rules. PCMA is the national trade association representing America’s 
pharmacy benefit managers (PBMs), which administer prescription drug plans for more than 
266 million Americans with health coverage provided through Fortune 500 employers, health 
insurance plans, labor unions, Medicaid managed care, Medicare Part D, Federal Employees 
Health Benefit Programs, and other public programs. 

Thank you for the opportunity to provide comments on the proposed prior authorization (PA) 
rules. PCMA shares the Office of Superintendent’s goal to ensure that prior authorization 
processes are clear and understandable, and that patients get the proper medications in an 
expeditious manner. Prior authorization is a tool that health plans rely on to ensure their 
members have access to high quality, affordable pharmacy benefits that are used safely and 
effectively. 

Chapter 31- Prior Authorization 

.8 General Requirements 

Section A: Responsibility for requesting prior authorization 

Provisions (1-4) are not consistent with NCQA and CMS requirements that plan sponsors/ 
URO allow for initiation of PA requests from members of their representatives. This regulation 
will put PBMs out of compliance with accreditation standards or CMS requirements. PCMA 
requests revised language that will allow members or member representatives to submit prior 
authorization. 

Section A(1) states a carrier shall require its participating providers to submit prior 
authorization requests on behalf of a covered person. The term “provider” is undefined and 
should be applicable to prescribers only, not pharmacists or pharmacies. In a PBM/ URO 
situation, the prescribing provider submits the PA, not the contract pharmacy. 

Section A(2) requires a carrier to allow a non-participating provider to submit a prior 
authorization request on behalf of a covered person using any standard prior authorization 
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submission process that conveys the information necessary to process the request. “Any 
standard prior authorization submission process” is vague. This should be a national 
recognized ePA process under NCPDP. Clarification is needed on whether this would require 
that requests from members be rejected if carriers can only accept prior authorization 
requests from providers. 

 
Section A(3) requires a carrier shall only accept a prior authorization request submitted by a 
provider. As in Section A(1), the term “provider” should be clarified and applicable to 
prescribers only, not pharmacists or pharmacies. 

 
Section C: Changes to prior authorization requirements 

 
Section C(1) prevents a carrier from expanding their list of benefits for which prior authorization 
is required during a plan year except when a new covered benefit is added to the plan. A 
Pharmacy & Therapeutics (P&T) Committee meets quarterly and restricting placement or 
addition of PA requirements will significantly limit the plan’s ability to manage the benefit 
including PBMs ability to offer evidenced based and cost-effective pharmacy benefit. 
Additionally, many groups and benefits have differing renewal dates which means changes 
that can only happen at the beginning of the plan year will need to happen at different times 
during the calendar year. This will likely cause confusion and negatively impact member 
experience. 

 
Section C(2) appears to conflict with Section C(1) and needs clarification to determine if the 
notice is only related to a newly covered benefit that is added to the plan or for other 
concerns. 

 
Section G: Expiration of prior authorization 

 
Section G falls outside the scope of SB 188. There was no provision for a minimum duration 
of PA approval in underlying legislation. A 90-day minimum timeframe for PA authorizations 
is not appropriate in all cases (e.g., antibiotics, opioids). PCMA believes this language falls 
outside the intent of the legislation and suggests striking the minimum duration requirement. 
If language is not stricken, PCMA requests less than a 90-day minimum is allowed if clinically 
appropriate without OSI having to approve. 
 
Section H:  Reasonable prior authorization requirements 

 
Section H assumes there is a rebuttable presumption that prior authorization is not reasonably 
necessary if the carrier approved more than ninety percent of the requests to deliver the 
specific benefit during the calendar year; or the carrier fails to satisfy prior authorization 
deadlines with respect to five percent or more of the requests to deliver a specific benefit 
during a calendar year. This language is very concerning. SB 188 has no provisions about 
“rebuttable presumption of PA not being necessary.” Approval rates do not necessarily 
correlate with value. For costly products with very few claims, this can have a significant 
impact. Where there are significant safety issues with very few claims, using approval rates 
would limit the safety net aspect. This requirement is an expansion of the statute and should 
be stricken. 

 
Section H(1) is too prescriptive. 10% denial rate based on evidence-based guidelines may represent 
a significant cost. For example, many oncology drugs are extremely expensive and 



 

 

 

may on occasion be used ‘off-label’ (used to treat a condition not supported by FDA approved 
indication and/or national guidelines). For many oral oncology drugs, the monthly cost is in the 
$12,000 dollar range. For the population in NM, a 10% denial rate of oncology drugs may 
represent as much as $10 million dollars. This is only one example where responsible 
management of expensive therapies results in appropriate therapies for NM residents and 
significant savings for both members and employer groups.1 

 
The 90% and 50% thresholds in Sections H(1) and H(2) are arbitrary and capricious. They 
are based on collective performance of PA programs which dilutes the true performance 
assessment and accountability. Section H falls outside the scope of SB 188 and PCMA 
requests the entire section be stricken. 

 

.9 Prior Authorization Submission 
 

Section A(3) requires carriers offer “one or more options” for a provider to submit a prior 
authorization request electronically. “One or more options” is vague and needs clarification. 

 

Section B: Confirmation of receipt and tracking numbers 
 
Section B needs clarification of the requirements to determine if they are restricted to 
electronic prior authorization request or includes paper requests also. 

 
Section B(1) requires a carrier to confirm receipt of a prior authorization request and 
supporting documentation within four hours of receipt. This request is overly burdensome. 24 
hours or 1 business day would be a more reasonable time frame to send a confirmation. 

 
Section B(2) requires written confirmation in addition to confirmation communicated in the 
same manner the request was submitted. This request is redundant. One confirmation in the 
same manner it was submitted should be sufficient. PCMA suggests this language be stricken. 

 
.12 Evaluations of Prior Authorizations and Provider Performance 

 
Section A: Review of covered benefits that require prior authorizations 

 
Section A falls outside the scope of the statute. SB 188 has no provisions requiring individual 
practitioner assessments nor prior authorization requirement adjustments based on provider 
assessment. Per PBM accreditation requirements, PBMs monitor approval and denial rates. 
Generally, this is done to determine if programs are effectively driving patient safety metrics 
and clinical value. Requiring prior authorization exceptions, corrective action plans, or 
allowing providers to request prior authorization exceptions impacts care accountability and 
patient safety- not just economics of care. Annual review requirements will result in metric 
adjustments year over year. It is very possible a provider meets threshold for prior 
authorization one year, but not the next. 

 

1 Savings calculation estimated using cancer incidence numbers posted on Cancer.gov 
(https://www.cancer.gov/about-cancer/understanding/statistics 
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The requirement for individual practitioner assessments, prior authorization exceptions, and 
corrective action plans are outside the scope of the statute. PCMA suggests these 
requirements be stricken from the rule. 

 
Section B: Assessment of prior authorization request outcomes 

 
Section B(1) creates disparity between providers based on high or low compliance. 
Compliance depends on the member’s clinical situation and is not under the provider’s control 
Rewarding or penalizing a provider based on compliance measures is an inaccurate reflection 
of each patient’s clinical care needs and is unfair to providers.  The requirement of offering 
every high compliance provider an exemption or alternative to prior authorization for a period of 
no less than 12 months presumes the prior authorization process is simply a formality, when, in 
fact, it is an assessment of clinical appropriateness. 

 
Implementation of the entirety of Section B raises questions and concerns of how plans would 
monitor providers for continued compliance and what the criteria would be for removing the 
exemption. Not only would it have the potential for creating inconsistencies but would create 
provider and member dissatisfaction. Auto approval of physicians following protocols, aka 
gold carding, is limited in capability. Clinical thresholds vary for each program and some may 
vary for the same drug if there are multiple indications (e.g., Humira could have different PA 
requirements for RA versus plaque psoriasis). Section B limits capability to assess or engage 
specific provider performance. Also, it is important to note the insurers own the provider 
relationship, not the PBMs. PCMA believes the language in Section B is unnecessary, will 
cause disparity between providers, and suggests striking Section B. 

 
PCMA would like to reiterate its commitment to ensuring clear and efficient prior authorization 
process requirements that enable medication therapies to reach patients in a safe and 
expeditious manner. Utilization management programs like prior authorization are tools used to 
ensure patients are getting the right medication in the right setting and at the right time. Not all 
drugs are subject to utilization management, and an even smaller subset are subject to prior 
authorization. 

 
Thank you again for the opportunity to comment on this regulation. If you have any questions, 
please do not hesitate to contact me at rstivers@pcmanet.org or at 202-893-0253. 

 

Sincerely, 

 

 

Regina Stivers 
Director, State Affairs 
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