
February 16, 2021 

Russell Toal, Superintendent of Insurance 
Alfred Walker, Hearing Officier  
OSI Records and Docketing 
New Mexico Office of the Superintendent of Insurance 
1120 Paseo de Peralta, PO Box 1689  
Santa Fe, New Mexico 87501 

Re: AHIP’s Comments on Proposed §13.10.31.1 NMAC – Prior Authorization Regulations; 
Docket No.: 20-00058-RULE-LH  

Dear Superintendent Toal and Hearing Officer Walker, 

I write today on behalf of America’s Health Insurance Plans (AHIP) regarding the recently 
proposed prior authorization regulations that will be codified at §13.10.31.1 NMAC.1 AHIP is 
supportive of efforts to improve the process and reduce unnecessary burdens associated with 
prior authorization. However, we are concerned that as we undertake these reforms, appropriate 
guardrails are maintained to ensure the promotion of quality and affordable health care.  We have 
several concerns regarding the proposed regulation, as outlined below.  

Section 13.10.31.2 
We have significant concerns regarding the application of these proposed regulations to 
Medicaid Managed Care plans. These plans are already subject to substantial regulatory 
requirements imposed by the federal Centers for Medicare & Medicaid Services and New 
Mexico’s Human Services Department. While the legislation enacting the “Prior Authorization 
Act” (SB 188 (2019)) included Medicaid Managed Care plans within the scope of the Act’s 
statutory provisions, the Secretary of the Human Services Department is charged with enforcing 
these provisions for these plans. Adding an additional level of enforcement is unduly 
burdensome. Accordingly, we request that Medicaid Managed Care plans be excluded from the 
scope of these proposed regulations.  

Section 13.10.31.8 C.(2) 
Section 13.10.31.8 C.(2) mandates that carriers notify their enrollees and providers at least 30-
days before adding a prior authorization requirement during the plan year, unless the 
superintendent approves a shorter notice period. This requirement is unnecessary, will likely 

1 AHIP is the national association whose members provide coverage for health care and related 
services to millions of Americans every day. Through these offerings, we improve and protect 
the health and financial security of consumers, families, businesses, communities, and the nation. 
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cause confusion, and will add additional cost without benefitting consumers. Carriers are 
contractually obligated to notify providers of prior authorization requirements under their 
network contracts. Most of these contractual obligations exceed the proposed 30-day notice 
requirement currently proposed in this section.  Moreover, providing notification to enrollees of 
prior authorization requirements will likely lead to needless confusion since most consumers are 
not well-versed in CPT coding. Accordingly, we request that this section be stricken in its 
entirety.  
 
Section 13.10.31.8 C.(3) 
We are requesting the following amendment to Section 13.10.31.8 C.(3), as a 90-day notification 
deadline is more in line with the current industry practice of conducting quarterly reviews: 
 

A carrier may remove a prior authorization requirement at any time. A carrier 
who removes a prior authorization requirement during a plan year shall notify its 
providers of the change as soon as practicable, and no more than 30 90 days after 
the requirement is removed.  

 
Section 13.10.31.8 D.  
We are requesting the following amendment to Section 13.10.31.8 D. to clarify that carriers must 
reimburse qualified, in-network providers that have reasonably relied upon a prior authorization:   
  

D. Retroactive denials. A carrier shall not retroactively deny reimbursement for a 
benefit provided to a covered person:  

(1) by a qualified provider who relied upon a written prior authorization 
from the carrier received prior to providing the benefit, except in those cases 
where there was material misrepresentation or fraud by the provider; or  

(2) by a qualified provider who relied upon a written notice from the carrier that 
prior authorization was not required, except in those cases where there was material 
misrepresentation or fraud by the provider. 

 
Section 13.10.31.8 H.  
We have significant concerns regarding the prior authorization requirements outlined in Section 
13.10.31.8 H. The rebuttable presumption requirements create a de facto “gold carding” 
program. However, gold carding is not appropriate for all services. For example, this 
requirement fails to consider circumstances where a drug or service with a high rate of prior 
authorization approval is being prescribed for non-standard use. We recommend the following 
amendments to this section:  
 

H. Reasonable prior authorization requirements. A carrier shall not impose a prior 
authorization requirement that deters or unreasonably delays the delivery of 
medically necessary benefits warranted by prevailing standards of care. A carrier 



February 16, 2021 
Page 3 
 

shall only require prior authorization for a benefit to the extent reasonably 
necessary to contain costs or implement medical management services. There is a 
rebuttable presumption that prior authorization is not reasonably necessary if: 

(1) the carrier approved more than ninety percent of the requests to deliver 
the specific benefit during a calendar year; or 

(2) the carrier fails to satisfy prior authorization deadlines with respect to 
five percent or more of the requests to deliver a specific benefit during a calendar 
year. 

 
Section 13.10.31.9  
Section 13.10.31.9 mandates that carriers accept prior authorization requests telephonically and 
by facsimile. This requirement is not in line with current industry practices as some carriers do 
not currently accept prior authorization requests due to fax processing delays. We request the 
deletion of the term facsimile from this section.  
 
Section 13.10.31.10 C.(1) 
While all carriers update their list of all benefits for which a prior authorization is required 
regularly, carriers conduct these reviews at different intervals. We request the following 
amendment to Section 13.10.31.10 C.(1) to provide carriers with additional flexibility to update 
these lists at the time changes are made: 
 

(1) A carrier shall make available on its member and provider websites a list of all benefits 
for which a prior authorization is required. The list shall be presented clearly and in 
readily understandable language appropriate for the intended audience. The list shall be 
updated monthly upon changes to the carrier’s prior authorization listing. 

 
Section 13.10.31.10 C.(1) 
We are concerned that the disclosure requirements outlined in Section 13.10.31.10 C.(1) could 
result in the disclosure of proprietary and confidential clinical criteria to public websites. We 
request the following amendment to this section: 
 

(2) Prior authorization information presented on the provider website shall include 
associated clinical criteria requirements indicate which clinical guidelines are 
used by the carrier and shall list all supporting documentation that must 
accompany the prior authorization request. A carrier shall provide a link to the 
clinical criteria, supporting documentation requirements and other details when 
applicable. 

 
Section 13.10.31.12 A. 
Section 13.10.31.12 A. mandates that carriers conduct reviews of covered benefits that require 
prior authorizations at specified intervals. We are concerned that these timelines are overly 
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prescriptive. For example, some members currently elect to conduct these reviews during the 
second quarter to ensure that all the data from the previous year is available.  
 
We are also concerned that barring the use of prior authorization for covered benefits for which 
ninety percent of the previous year’s requests were approved would eliminate an important 
safety guardrail. Moreover, whenever these changes are made, providers are often given more 
than 60 days’ notice to providers enough time to prepare and implement the changes.  
 
Accordingly, we request the following amendments to this section: 
 

A. Review of covered benefits that require prior authorizations. Annually, a 
carrier shall review and audit its requirements for prior authorizations for all 
covered benefits, except for inpatient admissions to acute-care hospitals, and 
assess the continued utility of each requirement. 

(1) At a minimum, a carrier’s evaluation and audit shall consider the 
following: 

(a) the approval rate for each covered benefit for which a prior 
authorization was required; 

(b) whether the prior authorization requirement for a covered 
benefit enhances patient safety and generates better health outcomes; 

(c) whether the prior authorization requirement for a covered 
benefit generates cost savings; 

(d) whether the costs and other administrative burdens associated 
with the prior authorization requirement for a covered benefit, considering 
both the providers’ and the carrier’s experience, outweigh the 
demonstrated benefits of the requirement, including any actual cost 
savings; and 

(e) whether the prior authorization requirement for a covered 
benefit contributed to unreasonable or unnecessary delays in treatment or 
adverse health outcomes for a covered person. 
(2) A carrier shall conduct and complete the review in the first quarter of 

each calendar year, beginning in 2022, and shall evaluate the prior authorizations 
issued during the prior calendar year. 

(3) A carrier shall identify those covered benefits, with the exception of 
inpatient admissions to acute care hospitals, for which ninety percent of the prior 
authorization requests for that benefit are approved, and shall not require a make a 
determination regarding the continued use of prior authorization for those 
covered benefits., Any changes shall be effective no later than 60 90 days after 
completion of its evaluation. 

 
Section 13.10.31.9 B.(1) 
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Section 13.10.31.9 B.(1) requires carriers to confirm receipt of a prior authorization request and 
any supporting documentation within four hours of receipt. This requirement is not practical. 
Carriers receive prior authorization requests via various modalities, and if these requests are 
received outside of business hours, it is unlikely that these requests would be seen within four 
hours. Prior authorization does not apply to emergency services; therefore, there is no need for 
this level of urgency regarding these requests. We request the following amendments to this 
section:  
 

(1) Within four hours two business days of receipt, a carrier shall confirm 
acknowledge receipt of a prior authorization request and any supporting 
documentation. The carrier shall also assign a unique tracking number to the 
request. The tracking number shall identify the request throughout the processing 
cycle, including after approval or denial. 

 
Section 13.10.31.12 B. 
Section 13.10.31.12 B. mandates that carriers offer to every “high compliance provider” an 
exemption or other alternative to prior authorization requirements for at least 12 months. A high 
compliance provider is defined as a provider that is in the top 50% of prior authorization request 
submitters and who has a consistent pattern of adherence to prior authorization requirements and 
criteria as evidenced by prior authorization approval rates of 80% or greater. This exemption 
process is commonly known as “gold carding.” However, the gold carding requirements outlined 
in this section are overly broad.  
 
Gold carding is not appropriate for all providers. This proposed regulation would afford gold-
carding privileges to providers submitting a low volume of prior authorization requests that 
require relatively minimal review. This would be inappropriate in certain circumstances because 
providers with gold carding privileges manage more risk as these providers are now responsible 
for conducting utilization management for requested services. These low-volume providers may 
not be equipped to handle this additional responsibility.  
 
Gold carded providers should also be willing to accept both upside and downside risk. We are 
also concerned that the 80% threshold for a pattern of adherence is too low. We request the 
following amendments to this section:  
 

B. Assessment of prior authorization request outcomes. Annually, during the first 
quarter of each year beginning in 2022, a carrier shall evaluate each provider’s 
ordering and prescribing patterns for adherence to the carrier’s prior authorization 
criteria and policies over the preceding calendar year. Inpatient prior authorization 
requests shall be excluded from this evaluation. 
(1) A carrier shall identify those providers who are in the top fifty percent of prior 
authorization request submitters and who have a consistent pattern of adherence 
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to prior authorization requirements and criteria as evidenced by prior 
authorization approval rates of eighty ninety percent or greater (a “high 
compliance provider”). 
(a) The carrier shall offer to every high compliance provider willing to accept 
negotiated levels of additional upside and downside risk an exemption or other 
alternative to prior authorization requirements for a period of time of no less than 
12 months. The exemption or other alternative may be applied to all benefits that 
require a prior authorization, or to a subset of such benefits. 
(b) A carrier shall, in writing, clearly describe the terms of the prior authorization 
alternative arrangement offered to each high compliance provider including the 
duration of the alternative and how the provider’s ordering and prescribing 
performance during the course of the alternative arrangement will be evaluated. 
(c) A carrier may offer any provider an exemption from prior authorization or an 
alternative to prior authorization requests based on the frequency or type of 
benefits provided. 

 
Thank you for considering these comments. If you have any questions about the concerns raised 
in this letter, please contact me at sorrange@ahip.org  or (703) 887-5285; or our counsel J. Brent 
Moore at bmoore@montand.com  or (505) 986-2648.  
 
 
Sincerely, 

 
 
 
 
 

Sara Orrange  
Regional Director, State Affairs  
America’s Health Insurance Plans 
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