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BEFORE THE NEW MEXICO OFFICE OF SUPERINTENDENT OF INSURANCE 

IN THE MATTER OF A PROPOSED NEW ) 
RULE FOR PHARMACY BENEFITS ) Docket No. 19-00050-RULE-LH 
MANAGERS 13.10.30 NMAC ) 

HEARING OFFICER’S FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS 

THIS MATTER comes before the New Mexico Office of Superintendent of Insurance 

(“Superintendent” or “OSI”) following a public hearing for comment pursuant to the Notice of 

Proposed Rulemaking (“NOPR”) filed in this docket and published as required by law in the New 

Mexico Register on November 26, 2019 and in the Albuquerque Journal on November 27, 2019 

and distributed via OSI’s Newsletter to a list of potentially interested parties. 

The Hearing Officer, having reviewed the NOPR and the proposed new rule, having 

conducted a public hearing, having reviewed the written comments submitted to the docket, and 

being otherwise fully informed in the premises, makes the following findings, conclusions, and 

recommendations: 

FINDINGS: 

1. The Superintendent has jurisdiction over the subject matter and the parties pursuant to the

New Mexico Insurance Code, NMSA 1978, Sections 59A-1-1 et seq. (“Insurance Code”). 

2. The Superintendent designated R. Alfred Walker as the Hearing Officer to preside over

this matter. 

3. The OSI issued a NOPR and published the NOPR in the New Mexico Register on

November 26, 2019 and in the Albuquerque Journal on November 27, 2019, and OSI distributed 

the NOPR via OSI’s Newsletter to a list of potentially interested parties.  

4. The NOPR gave notice of a public hearing, scheduled for January 20, 2020, to accept oral

comments on the proposed new rule.  

January 12, 2021  9:30 AM 
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5. The NOPR informed the parties and the public of the process by which the Hearing Officer

would conduct the hearing and how parties and the public could make comments on the proposed 

new rule and have them considered.  

6. The NOPR further advised that a copy of the full text of the proposed new rule was

available on the OSI website or the New Mexico Sunshine portal, or by requesting a copy from 

OSI. 

7. The purpose of the proposed new rule is to implement and enforce the Pharmacy Benefits

Manager Regulation Act (“the Act”). 

8. Statutory authority for promulgation of the proposed new rule is found at Section 59A-61-

3 NMSA 1978. 

9. On January 20, 2020, OSI conducted the public hearing.

10. LuGina Mendez-Harper, Government Affairs Principal of Prime Therapeutics; Patrick

Block, on behalf of the Pharmaceutical Care Management Association (“PCMA”); Bob 

Barberousse, of CVS Pharmacies and Caremark; Gida DiCosola, Senior Associate General 

Counsel with Blue Cross Blue Shield of New Mexico (“BCBSNM”); R. Dale Tinker, Executive 

Director of the New Mexico Pharmacists Association (“NMPA”); and Miguel Rodriguez, on 

behalf of the New Mexico Pharmacy Business Council (“NMPBC”), made comments at the public 

hearing. 

11. Written comments on the proposed replacement rules were timely submitted to OSI by

Joseph D. Cross; R. Foster Seaton; Janice Torrez, Associate Vice President for External Affairs & 

Chief of Staff for BCBSNM; Sarah Orrange, Regional Director for State Affairs for America’s 

Health Insurance Plans (“AHIP”); Ms. Mendez-Harper for Prime Therapeutics; Ashley Seyfarth 

of NMPBC; Allen Cooley, Regulatory Operations Manager for Presbyterian Health Plan, Inc. 
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(“PHP”); April Alexander, General Counsel and Vice President, State Regulatory Affairs, for 

PCMA; and Renee Blechner, PBM Program Coordinator with OSI. 

12. Mr. Seaton, the NMPA, the NMPBC, the PCMA, Prime Therapeutics, and Ms. Blechner 

timely submitted response comments to OSI. 

13. Due to OSI office closures for inclement weather on January 16 and 17, 2020, the Hearing 

Officer gave notice that response comments would be accepted for filing until 4:00 p.m. on January 

24, 2020. 

14. On March 1, 2020, Pieter Williams, General Counsel and COO of Regulatory Insurance 

Advisers, Inc., untimely submitted response comments to OSI. 

15. All comments, oral and written, have been made part of the record, but untimely comments 

have not been considered by the Hearing Officer. 

16. OSI has adopted rules for rulemaking, which are applicable to this proceeding, and which 

state: 

The superintendent may adopt, amend, or reject the proposed rule. Any 
amendments to the proposed rule must fall within the scope of the current 
rulemaking proceeding. Amendments to a proposed rule are within the scope of the 
rulemaking if the amendments: 

(1) are a logical outgrowth of the rule proposed in the notice; or 
(2) are proposed, or are reasonably suggested, by comments made during the 
comment period, and the 10 day response period after the close of the comment 
period has been provided; and 

(a) any person affected by the adoption of the rule, if amended, should have 
reasonably expected that any change from the published proposed rule 
would affect that person's interest; or 
(b) the subject matter of the amended rule or the issues determined by that 
rule are the same as those in the published proposed rule. 

 
13.1.4.13(C) NMAC. The “10 day response period after the close of the comment period” is ten 

calendar days. 13.1.4.11(B) NMAC. 
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17. 13.1.4.13(C) NMAC contemplates that OSI may amend a proposed rule if the amendment 

is a “logical outgrowth” of the proposed rule or the amendment is proposed during the comment 

period, with ten calendar days to respond to the proposed amendment. 

18. The NOPR informed interested parties that the comment period ended at 4:00 p.m. on 

January 10, 2020 and that the response comment period originally ended at 4:00 p.m. on January 

20, 2020. Due to OSI office closures for inclement weather on January 16 and 17, 2020, the 

Hearing Officer gave notice that response comments would be accepted for filing until 4:00 p.m. 

on January 24, 2020. Thus, the “10 day response period after the close of the comment period” 

was provided. 

19. Although there appears to be no New Mexico case law addressing the issue, federal courts 

have recognized that administrative agencies may make changes in the proposed rule after the 

comment period without a new round of hearings, as long as the final rule is a “logical outgrowth” 

of the proposed rule. Market Synergy Group, Inc. v. U.S. Dep’t of Labor, 885 F.3d 676, 681 (10th 

Cir. 2018); Zen Magnets, LLC v. Consumer Prod. Safety Comm’n, 841 F.3d, 1141, 1154 (10th Cir. 

2016). “A final rule qualifies as a logical outgrowth if interested parties should have anticipated 

that the change was possible, and thus reasonably should have filed their comments on the subject 

during the notice-and-comment period.” Market Synergy at 681 (internal quotation marks 

omitted); Zen Magnets at 1154. 

20. OSI intended for this new rule to take effect during the first quarter of 2020. The Hearing 

Officer was aware that, at the time of the January 10, 2020 public hearing, the Supreme Court of 

the United States had before it a case in which it was to consider whether state regulation of a 

Pharmacy Benefit Manager (“PBM”) is preempted by the federal Employee Retirement Income 

Security Act of 1974 (“ERISA”). Oral arguments in Rutledge v. Pharmaceutical Care Mgmt. 
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Assn., No. 18-540, were scheduled for April, and a decision was expected no later than the end of 

June, 2020. The Hearing Officer determined, sua sponte, to await a decision from the Supreme 

Court before adopting a rule that could potentially be ineffective. Unfortunately, the Covid-19 

pandemic caused the postponement of the April Supreme Court arguments to October 6, 2020. 

The pandemic also disrupted the Hearing Officer’s usual schedule and required his attention to 

other matters having a higher priority for the public health and welfare. The Supreme Court issued 

its opinion in Rutledge on December 10, 2020, holding that ERISA does not preempt state 

regulation of PBMs, about the same time that the Hearing Officer’s schedule made consideration 

of the new rule more convenient. The Hearing Officer regrets and apologizes for the delay in 

producing this recommended decision. 

21. NMPBC recommended an effective date of the rule of February 20, 2020. Mr. Cross 

recommended an effective date of the rule of no later than March 1, 2020. Obviously, these dates 

are not possible, and the Hearing Officer finds that the earliest effective date should be March 1, 

2021. This change to the proposed rule meets the “logical outgrowth” test because interested 

parties should have anticipated that the change was possible. Therefore, the Hearing Officer 

recommends that the effective date of the rule be March 1, 2021. 

22. BCBSNM recommended removing definitions from proposed 13.10.30.7 that do not 

appear elsewhere in the rule. Prime Therapeutics proposed extensive revisions of various 

definitions and the removal of others.  

23. One definition that does not appear elsewhere in the rule is “clean claim” in proposed 

13.10.30.7(A). While this is true, the Hearing Officer notes that the appeal described in proposed 

13.10.30.13 appears to require a “clean claim.” The Hearing Officer finds that the first sentence of 

proposed 13.10.30.13(B) should read: “A MAC appeal shall be deemed a complete, clean claim if 
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it contains the information contained in Subsection A of this section.” Thus, having a definition of 

“clean claim” is appropriate and useful. Prime Therapeutics requested an extensive re-write of the 

definition. PCMA objected to the inclusion of a definition, since the term does not appear in the 

Act, but if the definition remains, it should track the definition of Section 59A-16-21.1(A)(1) 

NMSA 1978. The Hearing Officer further finds that it is unnecessary to repeat a definition that is 

found in a statute, and therefore the definition of “clean claim” in the rule should be simply: 

“‘Clean claim’ has the definition found in Paragraph (1) of Subsection A of Section 59A-16-21.1 

NMSA 1978.” PCMA’s suggestion to use the statutory definition was made during the comment 

period and the ten day response period was provided. The Hearing Officer finds that the subject 

matter of the amended rule or the issues determined by that rule are the same as those in the 

published proposed rule. The change to the proposed rule also meets the “logical outgrowth” test 

because interested parties should have anticipated that the change was possible. The proposed 

amendment may be adopted, and the Hearing Officer recommends that it be adopted. Therefore, 

the Hearing Officer recommends that proposed 13.10.30.7(A) be changed to state: “‘Clean claim’ 

has the definition found in Paragraph (1) of Subsection A of Section 59A-16-21.1 NMSA 1978.” 

24. However, by amending the definition of “clean claim” to refer to statute, the definition of 

“eligible provider” in proposed 13.10.30.7(B) becomes unnecessary, since “eligible provider” is 

not otherwise used in the rule (although it is used in Section 59A-16-21.1(A)(1) and is defined in 

Section 59A-16-21.1(A)(2)). PCMA recommends that the definition of “eligible provider” be 

removed from the rule, and the Hearing Officer finds that the definition is unnecessary. This also 

moots the request by Prime Therapeutics to re-write that definition. PCMA’s proposed amendment 

was made during the comment period and the ten day response period was provided. The Hearing 

Officer finds that the subject matter of the amended rule or the issues determined by that rule are 
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the same as those in the published proposed rule. The proposed amendment may be adopted, and 

the Hearing Officer recommends that it be adopted. Therefore, the Hearing Officer recommends 

that proposed 13.10.30.7(B) be removed from the rule and the remaining definitions should re-

lettered as appropriate. 

25. Prime Therapeutics proposed to extensively re-write proposed 13.10.30.7(D) (before re-

designation) in a way that considerably narrows the definition. Prime Therapeutics did not provide 

a specific rationale for this proposed change. A general rationale seems to be that it deviates from 

the scope of the Act, but no explanation was offered as to how it deviates (if that is the rationale). 

PCMA stated that the proposed definition is not consistent with other definitions of “health 

insurance carrier” in the Insurance Code. The Hearing Officer finds that the definitions of 

“insurer,” “carrier,” or “health insurance carrier” vary, albeit only slightly, throughout the 

Insurance Code. In order to be consistent with the use of other definitions from Section 59A-16-

21.1 NMSA 1978, the Hearing Officer finds that the rule should use the definition found in Section 

59A-16-21.1(C)(2). This change to the proposed rule meets the “logical outgrowth” test because 

interested parties should have anticipated that the change was possible. Therefore, the Hearing 

Officer recommends that proposed 13.10.30.7(D) be re-written to state: “‘Health insurance 

carrier’ or ‘carrier’ has the definition found in Paragraph (2) of Subsection C of Section 59A-

16-21.1 NMSA 1978.” 

26. Prime Therapeutic’s recommended change to proposed 13.10.30.7(E) (before re-

designation) only works if its proposed elimination of other provisions (which use the full term, 

“health benefits plan”) are adopted. PCMA similarly would change the term to “health plan” only 

without changing the substance of the definition. Prime Therapeutic’s proposed eliminations are 

not all adopted, and the definition uses “health benefits plan” and “health plan” synonymously. 
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However, in order to be consistent with the use of other definitions from Section 59A-16-21.1 

NMSA 1978, the Hearing Officer finds that the rule should use the definition found in Section 

59A-16-21.1(C)(1). This change to the proposed rule meets the “logical outgrowth” test because 

interested parties should have anticipated that the change was possible. Therefore, the Hearing 

Officer recommends that proposed 13.10.30.7(E) be re-written to state: “‘Health benefits plan’ 

or ‘health plan’ has the definition found in Paragraph (1) of Subsection C of Section 59A-16-21.1 

NMSA 1978.” 

27. Prime Therapeutics recommended removal of original proposed 13.10.30.7(F). PCMA 

recommended removal because the term defined in proposed 13.10.30.7(F) does not appear in the 

rest of the rule or in the Act. The Hearing Officer finds that this proposed definition should be 

omitted. Prime Therapeutics’ and PCMA’s proposed amendment was made during the comment 

period and the ten day response period was provided. The Hearing Officer finds that the subject 

matter of the amended rule or the issues determined by that rule are the same as those in the 

published proposed rule. The proposed amendment may be adopted, and the Hearing Officer 

recommends that proposed 13.10.30.7(F) be removed from the rule and the remaining definitions 

should re-lettered as appropriate. 

28. Prime Therapeutics recommended removal of original proposed 13.10.30.7(G), because 

Prime Therapeutics also recommended removal of references to the term defined in that paragraph. 

Because the Hearing Officer recommends in favor of the amendments that would remove reference 

to “NADAC”, the Hearing Officer recommends removing proposed 13.10.30.7(G). 

29. Prime Therapeutics recommended changing the definition of original proposed 

13.10.30.7(H) but provided no explanation for the change. The Hearing Officer finds that there is 

no reason to make the change and therefore recommends against it. 
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30. Mr. Seaton observed that “participating provider” is defined in proposed 13.10.30.7(J) but 

is only used in proposed 13.10.30.7(B) (which has been removed) and proposed 13.10.30.7(M), 

and that simply “provider” is used several times in the rules. Mr. Seaton did not suggest any change 

based on his observation. PCMA did suggest removing the definition or using a different definition 

for consistency and clarity. The Hearing Officer finds that defining a term that is used in other 

definitions is both appropriate and useful, and the Hearing Officer finds that the proposed 

definition does not create confusion. The Hearing Officer observes that most singular uses of 

“provider” in the rules are to describe a “provider manual” created by a PBM. The only instance 

where “provider” is not so used, the context makes it clear that the intent is a “participating 

provider.” The Hearing Officer finds that no change to the rule is necessary and recommends 

keeping the definition as it is. 

31. While not specifically addressing paragraphs proposed 13.10.30.7(K) and (M) (before re-

designation), BCBSNM’s suggestion that the rule does not elsewhere use “prescription drug claim 

administration” (paragraph (K)) or “similarly situated” (paragraph (M)) requires analysis. The Act 

uses “prescription drug administration” in Section 59A-61-2(F)(1) NMSA 1978 (2019) and uses 

“similarly situated” in Section 59A-61-4(D)(10) NMSA 1978 (2019). As those terms are not 

defined in the Act, the Hearing Officer finds that it is appropriate for the agency administering the 

Act to define those terms by rule. Therefore, the Hearing Officer recommends that those definitions 

remain in the rule. 

32. Mr. Seaton, BCBSNM, PHP, and PCMA also observed that “spread pricing” is defined by 

original proposed 13.10.30.7(L) but does not appear elsewhere in the rule. PCMA observed that 

“spread pricing” also does not appear in the Act. BCBSNM, Prime Therapeutics, PHP, and PCMA 

recommended removing the definition of “spread pricing” from the rule, and the Hearing Officer 
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finds that definitions that are not used should not appear in the rule and proposed 13.10.30.7(L) 

should be removed. This proposed amendment was made during the comment period and the ten 

day response period was provided. The Hearing Officer finds that the subject matter of the 

amended rule or the issues determined by that rule are the same as those in the published proposed 

rule. The proposed amendment may be adopted, and the Hearing Officer recommends that 

proposed 13.10.30.7(L) be removed. 

33. Mr. Cross suggested replacing “contract” in original proposed 13.10.30.7(M) with 

“network”, since “similarly situated” in Section 59A-61-4(D)(D) NMSA 1978 modifies “network 

pharmacies.” The Hearing Officer declines to accept this suggestion. As Mr. Cross noted, the 

statute applies to network pharmacies. The rule defines what “similarly situated” network 

pharmacies are. Thus, the definition should avoid using the same term that it modifies. 

34. Prime Therapeutics and PCMA recommended that the term “reimbursement for a claim” 

be substituted for “pricing term” in original proposed 13.10.30.7(M). PCMA stated that “pricing 

term” is too broad and broader pricing terms could encompass more than being eligible to receive 

the same MAC amount under an appeal. The Hearing Officer finds that this change is appropriate. 

The proposed amendment was made during the comment period and the ten day response period 

was provided. The Hearing Officer finds that the subject matter of the amended rule or the issues 

determined by that rule are the same as those in the published proposed rule. The proposed 

amendment may be adopted, and the Hearing Officer recommends that the term “reimbursement 

for a claim” be substituted for “pricing term” in proposed 13.10.30.7(M). 

35. Mr. Cross recommended changing the application date in proposed 13.10.30.8(A) from 

October 1, 2020 to March 1, 2020. Obviously, both dates are now not possible. NMPBC 

recommended that the application date be the effective date of the rule. In her response comments, 
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Ms. Blechner explained that October 1, 2020 was selected as the date for application because 

licensing applications are submitted electronically through the National Insurance Producer 

Registry. Ms. Blechner noted that PBMs will have to change their operating rules to accommodate 

the new rule and will need sufficient time to update their system and may need some time to 

implement the specifics required by the rules. The Hearing Officer finds that PBMs have had a 

year to make adjustments to the proposed new rule and that March 1, 2021, which is now the 

effective date of the new rule, is a reasonable application date. This change to the proposed rule 

meets the “logical outgrowth” test because interested parties should have anticipated that the 

change was possible. Therefore, the Hearing Officer recommends that the application date in 

proposed 13.10.30.8(A) be March 1, 2021. 

36. Ms. Blechner proposed removing from 13.10.30.8(A) the sentence: “The form will be 

available on the office of superintendent of insurance website.” The proposed amendment was 

made during the comment period and the ten day response period was provided. The Hearing 

Officer finds that the subject matter of the amended rule or the issues determined by that rule are 

the same as those in the published proposed rule. The proposed amendment may be adopted, and 

the Hearing Officer recommends that it be adopted. Therefore, the Hearing Officer recommends 

that 13.10.30.8(A) omit the sentence: “The form will be available on the office of superintendent 

of insurance website.” 

37. Prime Therapeutics and PCMA recommended the removal of 13.10.30.8(A)(3) because 

13.10.30.8(A)(4) already requires reporting of a contact person designated by the PBM to respond 

to inquiries from the Superintendent. However, while the person designated to respond to 

complaints from pharmacies and the person designated to respond to inquiries from the 

Superintendent can be the same person, two different functions are described in this section and 
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the rule contemplates naming a person to perform each separate function. The Hearing Officer 

recommends no change to proposed 13.10.30.8(A)(3). 

38. In its comments on proposed 13.10.30.8(A)(3), PCMA stated that establishing a complaint 

process outside the scope of the existing contractual relationships is outside the scope of the Act. 

The Hearing Officer addresses this issue below in the discussion of proposed 13.10.30.10. 

39. PHP noted that proposed 13.10.30.8(A)(6) requires partners, corporate officers, and each 

member of the board of directors, to provide a background investigation report through a vendor 

approved by OSI. PHP did not dispute this requirement, but it requested that OSI post a list of 

approved vendors on its website and update it as applicable. PCMA requested that the vendors be 

named in the rule so PBMs will know how to comply. The Hearing Officer finds that naming the 

vendors in the rules is unwieldy, in case vendors change, so the Hearing Officer recommends no 

change to the proposed rule. But the Hearing Officer passes on the suggestion to list the vendors 

on the OSI website. 

40. Prime Therapeutics recommended adding the limiting phrase “in the most recent five (5) 

years” to the end of proposed 13.10.30.8(A)(7) but did not provide a specific rationale for this 

proposed change. PCMA made the same recommendation, stating that this is “the standard for 

industry regulations.” The Hearing Officer finds that proposed 13.10.30.8(A)(7)(c) calls for the 

details of each action, which gives the PBM an opportunity to explain why the action should not 

preclude the granting of a license. This, combined with the right to a hearing described below, 

provides sufficient protection against the arbitrary denial of a license. The Hearing Officer 

recommends no change to proposed 13.10.30.8(A)(7). 

41. Prime Therapeutics and PCMA also recommended replacing “ever” in proposed 

13.10.30.8(A)(8) with the limiting phrase “in the most recent five (5) years” and replacing 
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“alleged” with “legal finding or judgment of”. The discussion of the same limiting phrase above 

addresses the first proposal. Further, the termination of a business relationship for fraudulent or 

illegal activities could conceivably not reach a “legal finding or judgment,” if the activities were 

so blatant that the PBM determined not to risk a “legal finding or judgment” by challenging the 

termination. Again, the ability to explain the termination in the description required, combined 

with the right to a hearing described below, provides sufficient protection against the arbitrary 

denial of a license. The Hearing Officer recommends no change to proposed 13.10.30.8(A)(8). 

42. Prime Therapeutics recommended changing “other” to “relevant” in proposed 

13.10.30.8(A)(10), and PCMA recommended keeping “other” and adding “relevant” after it. Both 

Prime Therapeutics and PCMA recommended removing “or the requirements of rules promulgated 

by the superintendent.”  Those commenters state that the first proposed change is to clarify that 

information PBMs must submit is relevant to enforcement of the Act. This begs the question of 

who determines in the first place what information is “relevant” to enforcement of the Act: the 

regulator given the responsibility of enforcing the Act, or the entity subject to enforcement? The 

Legislature has given that authority to the Superintendent, not an applicant for a license, by stating 

that: “An initial application and a renewal application for licensure as a pharmacy benefits manager 

shall be made on a form and in a manner provided for by the superintendent[.]” NMSA 1978, § 

59A-61-3(B) (2019). The “other” information requested by the Superintendent is information the 

Superintendent necessarily deems “relevant” to the licensing process. If the PBM wants to 

challenge the relevance of the requested information, there are administrative procedures for doing 

so. But it is not up to the licensed entity to determine what is “relevant” to its licensing in the first 

instance. 
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43. It is not clear whether Prime Therapeutics and PCMA wanted to remove the phrase “or the 

requirements of rules promulgated by the superintendent” from proposed 13.10.30.8(A)(10) as 

part of the suggested clarification that the information submitted by the PBM is relevant to 

enforcement of the Act. If that was the rationale, it suffers from the same infirmity described above. 

The Superintendent has the authority to determine what is relevant to the licensing process and to 

promulgate rules for licensing and enforcement under the Act. The Legislature has given the 

Superintendent express authority to ask for “any other information specified in rules promulgated 

by the superintendent.” NMSA 1978, § 59A-61-3(B)(4). It is true that the language is redundant 

of statute, and is therefore not necessary to the rule. That language would apply even if it were 

removed from the rule. But that is unlikely to have been the rationale for removing the language, 

since Prime Therapeutics proposed language later in this section, and in other sections, which is 

redundant of statute. While it is not good drafting of a rule to simply repeat the authorizing statute, 

the judicious use of repetition is valuable for emphasis. The Hearing Officer recommends no 

changes to proposed 13.10.30.8(A)(10). 

44. At various places within the proposed rules, commenters raised issues of confidentiality. 

Although the issue was not specifically raised in the application context, the Hearing Officer finds 

that the issue should be addressed. The Hearing Officer finds that a paragraph 11 to Subsection A 

of proposed 13.10.30.8 should be added to state: “An applicant who believes its submission 

contains confidential information shall so inform OSI staff and request express confidential 

treatment of the filing before submission.  The superintendent shall determine whether proffered 

information shall be deemed confidential.  Any submission made without an express determination 

of confidentiality, or after the superintendent rejects a request for confidential treatment, shall be 

deemed a public record.” This change to the proposed rule meets the “logical outgrowth” test 
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because interested parties should have anticipated that this change was possible. Therefore, the 

Hearing Officer recommends that this language be added as 13.10.30.8(A)(11). 

45. NMPBC recommended adding to proposed 13.10.30.8(A) a requirement that the PBM 

submit for OSI review the PBM’s procedure for a pharmacy to appeal a PBM's generic 

reimbursement and for a pharmacy to access a PBM’s maximum allowable cost list. The Hearing 

Officer finds that proposed 13.10.30.8(A)(10) is a “catch-all” provision which allows the 

Superintendent to require this information if the Superintendent desires. Other provisions in the 

rule discuss the requirements for which NMPBC requests a specific procedure, and if those 

requirements are not being met, the Superintendent has the ability to require PBMs to submit their 

procedures. The Hearing Officer recommends against adding the provision suggested by NMPBC. 

46. Mr. Seaton and PHP noted that proposed 13.10.30.8(B) does not include a time limit for 

the review and approval process. PHP proposed “reasonable time frames,” such as one month for 

review and approval and ten (10) days to cure any deficiencies. The Hearing Officer finds that 

thirty (30) days is an appropriate time for review and approval. The Hearing Officer also finds that 

an applicant should have thirty (30) days to cure any deficiency in the application. PHP’s proposed 

amendment was made during the comment period and the ten day response period was provided. 

The Hearing Officer finds that the subject matter of the amended rule or the issues determined by 

that rule are the same as those in the published proposed rule. These changes to the proposed rule 

also meet the “logical outgrowth” test because interested parties should have anticipated that these 

changes were possible. Therefore, the Hearing Officer recommends that “Within thirty days of” 

replace “Upon” in the opening sentence of proposed 13.10.30.8(B) and that “, and allow the 

applicant thirty days to cure any deficiency in the application” be added to the end of proposed 

13.10.30.8(B)(1). 
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47. Ms. Blechner proposed removing from proposed 13.10.30.8(C) the phrase: “federal 

employer identification (FEIN) number” [sic]. The proposed amendment was made during the 

comment period and the ten day response period was provided. The Hearing Officer finds that the 

subject matter of the amended rule or the issues determined by that rule are the same as those in 

the published proposed rule. The proposed amendment may be adopted, and the Hearing Officer 

recommends that it be adopted. Therefore, the Hearing Officer recommends that proposed 

13.10.30.8(C) omit the phrase: “federal employer identification (FEIN) number”. 

48. Similarly to its recommendation for proposed 13.10.30.8(A), PHP recommended adding a 

“reasonable time frame” to proposed 13.10.30.8(D), such as ten (10) days, to notify renewal 

applicants of denials or disapprovals. The Hearing Officer finds that it is unnecessary to provide 

such a time frame, since there is already a thirty day time frame for notification of deficiencies. 

One expects denials or disapprovals to take place during that same time frame or shortly thereafter. 

The Hearing Officer recommends against adding a time frame to proposed 13.10.30.8(D). 

49. Prime Therapeutics and PCMA proposed changing “by” in the first sentence of proposed 

13.10.30.8(D) to “no later than” and proposed inserting “along with the right to adjudicatory 

proceedings, as required by NMSA 1978, § 12-8.” The Hearing Officer takes administrative notice 

that “no later than” is an idiom synonymous with “by.” Compare https://www.merriam-

webster.com/dictionary/by with https://www.merriam-webster.com/dictionary/no%2Fnot%20 

later%20than (both last visited April 27, 2020). Thus, in the context of proposed 13.10.30.8(D), 

the Hearing Officer finds that there is no difference in the meaning of “no later than” and “by.” 

The Hearing Officer finds that inserting “along with the right to adjudicatory proceedings, as 

required by NMSA 1978, § 12-8” is unnecessary for the reasons discussed in the next paragraph. 
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50. Prime Therapeutics and PCMA also proposed adding a paragraph (F) to proposed 

13.10.30.8 to state: “Denial of a license application triggers due process requirements as outlined 

in NMSA 59A-4 et seq.” Technically, it is not necessary to include a reference to OSI’s hearing 

procedures in the rules. Those procedures are required by statute. See NMSA 1978, § 59A-4-

15(B)(2) (“The superintendent shall hold a hearing … upon written request for a hearing by a 

person aggrieved by any act, threatened act or failure of the superintendent to act”). The Act 

requires the Superintendent to follow these procedures in the PBM license context. NMSA 1978, 

§ 59A-61-3(E) (2019) (“A person whose pharmacy benefits manager license has been denied, 

suspended or revoked may seek review of the denial, suspension or revocation pursuant to the 

provisions of Chapter 59A, Article 4 NMSA 1978”). These statutes apply whether or not the 

procedures are mentioned in a rule. The Superintendent has adopted rules to govern the hearings 

required by the Insurance Code. See 13.1.5 NMAC. Thus, Prime Therapeutic’s proposal to make 

reference to the hearing procedures required by the Act and by the Insurance Code is redundant of 

statute and rule. Although, as noted above, repetition can be valuable for emphasis, the hearing 

procedures required by the Insurance Code are expressly discussed in proposed 13.10.30.23, 

entitled “Hearing Rights.” That provision is redundant of statute and applies to any action or 

inaction by the Superintendent. It therefore covers the denial, suspension, or revocation of a 

license. There is no need for further redundancy or emphasis. The Hearing Officer recommends 

no change to proposed 13.10.13.8(D) and no addition of a paragraph (F) to proposed 13.10.30.8. 

51. To be consistent with the Hearing Officer’s determination that the date in proposed 

13.10.30.8(A) be March 1, 2021, the Hearing Officer also finds that the date in proposed 

13.10.30.9(A) be March 1, 2021. This change to the proposed rule meets the “logical outgrowth” 
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test because interested parties should have anticipated that the change was possible. Therefore, the 

Hearing Officer recommends that the date in proposed 13.10.30.9(A) be March 1, 2021. 

52. BCBSNM, AHIP, and PCMA requested removal of proposed 13.10.30.10, the proposed 

complaint process, because this process is not provided for in the Act and implementation would 

circumvent the contractual appeals processes that are already in place. PHP similarly raised the 

issue of the contractual relationship (or lack thereof) between a pharmacy and a PBM. Prime 

Therapeutics also requested removal of the provision and requested further discussion of proposed 

13.10.30.10 before adoption to address several areas of concern. NMPA responded that the Act 

contemplates a complaint process, a PBM response, and OSI enforcement, if necessary. Ms. 

Blechner further responded that the Act contemplates complaints at Section 59A-61-5(I) NMSA 

1978, which gives the Superintendent authority to examine books and request documents in 

response to a complaint, investigation or examination. There is currently a complaint process in 

place at OSI, which allows it to resolve disputes and investigate potential violations. The complaint 

process does not require a contractual relationship between the complaining party and the 

respondent. Complaints may address an alleged violation that does not involve a MAC appeal and 

is within the authority of the Superintendent to investigate. The rule does not circumvent 

contractual requirements nor prevent pharmacies from filing MAC appeals pursuant to their 

contracts. The Hearing Officer finds that it is within the authority of the Superintendent to receive 

and investigate complaints regarding PBMs, and to resolve those complaints. The Hearing Officer 

recommends that the complaint process remain in the rule. 

53. The Hearing Officer finds that some minor changes should be made to proposed 

13.10.30.10. The Hearing Officer finds that the first sentence of proposed 13.10.30.10(A)(1) 

should clarify that the complaint should be filed with the Superintendent and that the complaint be 
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for an “alleged” violation. The Hearing Officer further finds that the second sentence of proposed 

13.10.30.10(A)(1) should be removed, because complaints are different from appeals. These 

changes to the proposed rule meet the “logical outgrowth” test because interested parties should 

have anticipated that the changes were possible. Therefore, the Hearing Officer recommends that 

the first sentence of proposed 13.10.30.10(A)(1) state: “A pharmacy may file a complaint with the 

superintendent for an alleged violation of the pharmacy benefits regulation act.” The Hearing 

Officer further recommends that the second sentence of proposed 13.10.30.10(A)(1) be removed. 

54. The Hearing Officer also finds that proposed 13.10.30.10(A)(4) could lead to 

administrative issues and confusion and should be re-phrased to state: “A complaint may allege 

multiple violations against a single PBM.” This change to the proposed rule meets the “logical 

outgrowth” test because interested parties should have anticipated that the change was possible. 

Therefore, the Hearing Officer recommends rephrasing proposed 13.10.30.10(A)(4) as set forth 

above. 

55. Mr. Cross recommended that the PBM responses required by proposed 13.10.30.10(B)(1) 

& (2) be required to be by email or by registered mail. NMPBC recommended the addition of a 

requirement in proposed 13.10.30.10(B)(1) that the PBM respond to a complaining pharmacy in 

writing by electronic mail on the address designated by the pharmacy to the national council for 

prescription drug program (“NCPDP”). NMPBC stated that the PBM is in the possession of this 

email address for each pharmacy and notice by electronic mail would create a record of compliance 

with the seven business day deadline while ensuring timely notification. NMPBC also 

recommended that the PBM be required by proposed 13.10.30.10(B)(3) to notify the complaining 

party when an extension is granted. These recommendations appear to misapprehend the complaint 

process. The complaint is filed by the pharmacy with the Superintendent, and the PBM sends its 
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response to the Superintendent. The Superintendent will provide all copies of papers to the 

complaining party, as required by proposed 13.10.30.10(B)(4). This includes responses to the 

complaint and requests for, and grants of, extensions. The Hearing Officer finds that email 

notification is not required, although that is the notification method most often used by OSI when 

it has that information. The Hearing Officer recommends against adopting the suggested changes. 

56. PHP requested that the seven business day deadline of proposed 13.10.30.10(B)(1) be 

extended to ten business days and that the seven business day deadline of proposed 

13.10.30.10(B)(2) be extended to fourteen business days. PHP did not suggest why seven business 

days is insufficient time for either deadline, and the Hearing Officer finds that seven business day 

deadline is reasonable in light of the ability of the PBM to ask for an extension as set forth in 

proposed 13.10.30.10(B)(3). The Hearing Officer recommends against changing the deadlines. 

57. PHP also requested that OSI provide criteria for a request for extension of time in proposed 

13.10.30.10(B)(3) because the grant or denial of the request would be in the Superintendent’s 

discretion. The Hearing Officer finds that, even if objective criteria were included in the rule, the 

question whether a PBM met that criteria, or whether the criteria should be relaxed or waived, 

would still be in the Superintendent’s discretion. If a question of the proper exercise of discretion 

ever arises, there are avenues for challenging that decision. The Hearing Officer recommends 

against adopting criteria for a request for an extension of time. 

58. NMPBC expressed concern that the confidentiality provision of proposed 

13.10.30.10(B)(5) is too broad, because Section 59A-61-5(I) NMSA 1978 states that the 

information provided by a PBM in response to a complaint may be deemed confidential on request 

of the PBM. NMPBC’s position is that confidentiality is not automatic and does not apply to all 

information concerning the complaint. NMPBC is concerned that too broad of a confidentiality 
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provision would limit the ability of a pharmacy or patient to utilize the information that forms the 

basis of a complaint in pursuing other civil or criminal complaints that may also exist to OSI or 

other state or federal authorities or in a civil action. The Hearing Officer finds that the 

Superintendent has the authority to make the information provided confidential. The Hearing 

Officer recommends no change to the confidentiality provision. 

59. Prime Therapeutics recommended eliminating proposed 13.10.30.11 but did not state a 

specific basis for that recommendation. That section states simply: “Claims for reimbursement by 

a pharmacy are subject to Section 59A-16-21.1 NMSA 1978.” Proposed 13.10.30.11 appeared in 

a list of sections Prime Therapeutics said “contain substantive policies that were not contemplated 

by the legislature, deviate from authority granted by the legislature, are not necessary to implement 

SB415, or may be addressed in federal statute.” No further explanation for eliminating proposed 

13.10.30.11 was provided. PCMA requested removal of proposed 13.10.30.11 as exceeding the 

statutory authority of the Superintendent. It appears that the Legislature contemplated the 

substantive policy of proposed 13.10.30.11 by adopting Section 59A-61-2(F) to define “pharmacy 

benefits management” to mean “a service provided to or conducted by a health plan as defined 

in Section 59A-16-21.1 NMSA 1978 or health insurer[.]” This suggests that the Superintendent 

has the authority to incorporate the requirements of Section 59A-16-21.1 into the rules and that 

doing so is necessary to implement the Act. Prime Therapeutics did not cite any federal statute 

which “may” address this issue. The Hearing Officer finds that proposed 13.10.30.11 addresses a 

substantive policy that was contemplated by the Legislature, is within the scope of the authority 

granted by the Legislature, is necessary to implement the Act, and is not addressed in federal 

statute. The Hearing Officer recommends no change to proposed 13.10.30.11. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS59A-16-21.1&originatingDoc=N17BEB0408BC211E9ABCEEE51F3A834A5&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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60. AHIP objected to proposed 13.10.30.12 as exceeding the scope of the Act. AHIP also stated 

that many provisions of proposed 13.10.30.12 would be difficult, or impossible, for PBMs to 

comply with, and that using NADAC prices for non-responses to appeals would not be in line with 

market prices. AHIP suggested specific changes to the section to address those concerns. Prime 

Therapeutics and PCMA also suggested several changes to proposed 13.10.30.12. NMPA 

responded that a fair and understandable reimbursement process is the purpose of the Act. 

61. AHIP did not explain how proposed 13.10.30.12 exceeds the scope of the Act. Section 

59A-61-4 NMSA 1978 (2019) specifically addresses the appeals process for maximum allowable 

cost (MAC) pricing, which is the subject of proposed 13.10.30.12. The statute provides minimum 

requirements for the appeals process, but it does not suggest that the Superintendent cannot 

establish other requirements that are not inconsistent with the statute. AHIP did not identify any 

provision of 13.10.30.12 that is inconsistent with Section 59A-61-4. AHIP also did not identify 

any specific provision that would be difficult or impossible to comply with. 

62. Prime Therapeutics and PCMA recommended inserting “within 21 business days after a 

pharmacy receives notice of the reimbursement amount” after “appeal” in proposed 

13.10.30.12(A), which is contained in Section 59A-61-4(D)(5)(c) NMSA 1978. It is true that the 

proposed new language is redundant of statute, and is therefore not necessary to the rule. That 

language would apply even if it did not appear in the rule. While it is not good drafting of a rule 

to simply repeat the authorizing statute, the judicious use of repetition is valuable for emphasis. 

The proposed amendment was made during the comment period and the ten day response period 

was provided. The Hearing Officer finds that the subject matter of the amended rule or the issues 

determined by that rule are the same as those in the published proposed rule. The proposed 

amendment may be adopted, and the Hearing Officer recommends that it be adopted. Therefore, 
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the Hearing Officer recommends inserting “within twenty-one business days after a pharmacy 

receives notice of the reimbursement amount”, offset by commas, after “appeal” in proposed 

13.10.30.12(A). 

63. NMPBC suggested adding to proposed 13.10.30.12(B) a requirement that OSI approve the 

PBM’s mechanism for submitting MAC appeals and a requirement that the OSI approve the 

PBM’s process for eliminating products from its MAC list as required by Section 59A-61-4(D)(4). 

NMPBC asserts that this approval process will ensure that the process established by the PBM is 

fair and reasonable. The Hearing Officer finds that both suggestions are addressed by minimum 

requirements set forth in the Act and additional requirements would require additional rulemaking 

procedures. The Hearing Officer recommends against adopting these suggestions. 

64. AHIP proposed changing “during the hours of 8:00 a.m. to 5:00 p.m., mountain time” in 

proposed 13.10.30.12(B) to “eight hours a day.” Prime Therapeutics and PCMA recommended 

changing the language to “during the hours of 8 hours per business day that is clearly stated so that 

network pharmacies are notified of operating hours.” Prime Therapeutics and PCMA also 

proposed changing “prominently displayed” to “included” in the last sentence of 13.10.30.13(B). 

Since 8:00 a.m. to 5:00 p.m. are traditional and normal business hours in New Mexico, which is 

where the Superintendent has jurisdiction, the simple language proposed in the rule seems a 

reasonable requirement. AHIP did not state that it would be impossible or difficult for a PBM to 

meet the requirement of providing a telephone number that will be answered during traditional 

business hours in New Mexico. PCMA stated that some companies may have business hours that 

are not consistent with business hours in New Mexico, but PCMA similarly did not state that it 

would be impossible or difficult for any company to be available during New Mexico business 

hours. Leaving the timing of the proposed eight hours of telephone availability unscheduled creates 
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the possibility of uncertainty and inconvenience, and the Hearing Officer finds that normal 

business hours are the epitome of certainty and convenience. The Legislature considered the MAC 

appeals process important enough to dedicate a statutory section to it, and the Hearing Officer 

finds that the MAC appeals process is important enough to require that its communication be 

prominently displayed. The Hearing Officer recommends no change to proposed 13.10.30.12(B). 

65. Prime Therapeutics also recommended removing “prominently” from proposed 

13.10.30.12(C) but provided no reason for the recommendation. The Hearing Officer finds that the 

information required in proposed 13.10.30.12(C) should be “prominently” displayed and 

recommends against removal of the word. 

66. Prime Therapeutics and PCMA recommended re-writing proposed 13.10.30.12(D) to apply 

only to denied appeals, to remove references to the MAC price and MAC list, and to remove other 

provisions. Prime Therapeutics stated that some of its suggested deletions in proposed 13.10.30.12 

were to prevent requirements that could be interpreted to require disclosure of proprietary 

information. But Prime Therapeutics did not specifically identify that language, and the Hearing 

Officer therefore cannot evaluate that claim.  

67. PCMA recommended removing “the source or sources used,” “to determine pricing for the 

maximum allowable cost list specific to that provider” and “how it was applied to the maximum 

allowable cost (MAC) price at issue” from proposed 13.10.30.12(D)(1) because PCMA believes 

these provisions go beyond those allowed by the Act. The Hearing Officer finds that the Act does 

not prevent the Superintendent from adding requirements that do not contradict or contravene the 

Act. The Hearing Officer finds that the requirements of the rule are reasonable and within the 

authority of the Superintendent. The Hearing Officer recommends no change to proposed 

13.10.30.12(D)(1). 
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68. PCMA stated that the requirement in proposed 13.10.30.12(D)(2) for the date of the last 

MAC list update is similarly outside the scope of the Superintendent’s authority, might not be 

possible for the PBM to provide, and should be removed. The Hearing Officer finds that the Act 

does not prevent the Superintendent from adding requirements that do not contradict or contravene 

the Act. The Hearing Officer finds that the requirements of the rule are reasonable and within the 

authority of the Superintendent. The Hearing Officer recommends no change to proposed 

13.10.30.12(D)(2). 

69. Prime Therapeutics and PCMA recommended removing proposed 13.10.30.12(D)(3) 

(requiring that a PBM’s response to an appeal include “documentation evidencing that the drug 

was available for purchase by a pharmacy in New Mexico at the MAC price from a national or 

regional wholesaler at the time of claim submission”), because Prime Therapeutics and PCMA 

state that it is unknowable at what price a drug was available to a specific pharmacy. But a PBM 

should be able to determine what the MAC price was at a particular time. The Hearing Officer 

finds that the information requested by proposed 13.10.30.12(D) is relevant to appeals other than 

denied appeals and that the information required by the provision is relevant to all appeals. The 

Hearing Officer recommends against any change to proposed 13.10.30.12(D). 

70. Prime Therapeutics and PCMA recommended adding “business” between “14” and “days” 

in the first sentence of proposed 13.10.30.12(E) and recommended removing the second sentence 

of that provision. The Hearing Officer finds that the insertion of “business” conforms to Section 

59A-61-4(D)(6) and that it is appropriate to remove the second sentence of proposed 

13.10.30.12(E). The proposed amendment was made during the comment period and the ten day 

response period was provided. The Hearing Officer finds that the subject matter of the amended 
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rule or the issues determined by that rule are the same as those in the published proposed rule. The 

proposed amendment may be adopted, and the Hearing Officer recommends that it be adopted. 

71. Prime Therapeutics and PCMA suggested a complete re-write of proposed 13.10.30.12(F) 

for clarity and to conform to the statute. The Hearing Officer finds that dividing the section into 

subparagraph (1) after “shall” and subparagraph (2) between “and” and “permit” makes the 

language clearer and is consistent with the Act. This change to the proposed rule meets the “logical 

outgrowth” test because interested parties should have anticipated that the change was possible. 

Therefore, the Hearing Officer recommends this change. 

72. NMPBC recommended adding to proposed 13.10.30.12(F) a requirement that the PBM 

notify the challenging pharmacy and any similarly situated network pharmacy and their PSAO(s) 

of the NDC of the drug, the MAC price challenged and the new MAC price. The Hearing Officer 

finds that this is information used in the appeal process and the information should be provided. 

NMPBC’s proposed amendment was made during the comment period and the ten day response 

period was provided. The Hearing Officer finds that the subject matter of the amended rule or the 

issues determined by that rule are the same as those in the published proposed rule. The proposed 

amendment may be adopted, and the Hearing Officer recommends that the phrase “updated 

maximum allowable cost” be replaced with “the NDC of the drug, the MAC price challenged and 

the updated MAC price” in proposed 13.10.30.12(F). 

73. Mr. Cross recommended that the PBM notification required by proposed 13.10.30.12(F) 

be required to be by email or by registered mail. The Hearing Officer finds that registered mail 

does not meet the timeliness suggested by Mr. Cross. The Hearing Officer further finds that email 

is both timely and creates a record of the notification and Mr. Cross’s suggestion is well-taken. 

Mr. Cross’s proposed amendment was made during the comment period and the ten day response 
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period was provided. The Hearing Officer finds that the subject matter of the amended rule or the 

issues determined by that rule are the same as those in the published proposed rule. The proposed 

amendment may be adopted, and the Hearing Officer recommends that the phrase “by email” be 

inserted after “notify” in proposed 13.10.30.12(F). 

74. Prime Therapeutics and PCMA recommended removing proposed 13.10.30.12(G). The 

Hearing Officer finds that the provision should be removed. The proposed amendment was made 

during the comment period and the ten day response period was provided. The Hearing Officer 

finds that the subject matter of the amended rule or the issues determined by that rule are the same 

as those in the published proposed rule. The proposed amendment may be adopted, and the Hearing 

Officer recommends that it be adopted. 

75. Mr. Cross and NMPBC recommended that “NADAC” in proposed 13.10.30.12(E) & (G) 

be replaced with “usual and customary.” NMPA responded with agreement to this proposal. Mr. 

Seaton responded that doing so would require a definition for “usual and customary.” Because the 

Hearing Officer has determined that the sentence containing “NADAC” in proposed 

13.10.30.12(E) and that proposed 13.10.30.12(G) be removed, the Hearing Officer finds that this 

recommendation is moot. 

76. Prime Therapeutics and PCMA recommended that proposed 13.10.30.12(H) be re-written 

to apply to a PBM’s MAC list and not to the PBM’s reimbursement list. The Hearing Officer finds 

that this recommendation is reasonable and appropriate. This proposed amendment was made 

during the comment period and the ten day response period was provided. The Hearing Officer 

finds that the subject matter of the amended rule or the issues determined by that rule are the same 

as those in the published proposed rule. The proposed amendment may be adopted, and the Hearing 

Officer recommends that it be adopted. 
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77. Mr. Seaton, AHIP, Prime Therapeutics, and PCMA recommended that “business seven 

days” be changed to “seven business days” in proposed 13.10.30.12(H). This proposed amendment 

was made during the comment period and the ten day response period was provided. The Hearing 

Officer finds that the subject matter of the amended rule or the issues determined by that rule are 

the same as those in the published proposed rule. The proposed amendment may be adopted, and 

the Hearing Officer recommends that it be adopted. 

78. AHIP stated that the MAC appeals process of proposed 13.10.30.13 is prescriptive and 

unnecessarily limits the ability of PBMs to obtain information needed to process the appeals 

properly. AHIP and PCMA asserted that essential items for the appeal are missing, such as: 1) 

patient identification; 2) carrier; and 3) pharmacy name and contact information. For these reasons, 

AHIP recommended that the section be stricken in its entirety. AHIP did not explain why the 

information listed in proposed 13.10.30.13 is inadequate, why the information it would add is 

essential, or what other essential information would be required to process the appeals properly. 

The Hearing Officer finds that there is not an adequate basis to strike proposed 13.10.30.13 in its 

entirety and recommends no changes to proposed 13.10.30.13 except as set forth below. 

79. NMPBC suggesting eliminating “by a pharmacy” from the opening sentence of proposed 

13.10.30.13(A), because a pharmacy services administrative organization is also allowed to appeal 

on behalf of a pharmacy. The Hearing Officer finds that, instead of removing “by a pharmacy” 

from the provision, adding “or a PSAO” (which has already been identified in the rule) to the 

sentence after “pharmacy” is appropriate. This change to the proposed rule meets the “logical 

outgrowth” test because interested parties should have anticipated that the change was possible. 

Therefore, the Hearing Officer recommends this change. 
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80. Prime Therapeutics and PCMA recommended that proposed 13.10.30.13(A) remove the 

drug name and drug strength from the appeal requirements, require only the net price of the drug, 

and include any contractual requirements for the appeal. The Hearing Officer finds that no 

information required by the proposed rule should be removed, but the Hearing Officer finds that 

any information required by contract for an appeal should be included. This proposed amendment 

was made during the comment period and the ten day response period was provided. The Hearing 

Officer finds that the subject matter of the amended rule or the issues determined by that rule are 

the same as those in the published proposed rule. The proposed amendment may be adopted, and 

the Hearing Officer recommends that “any information required by contract” be added to proposed 

13.10.30.13(A). 

81. NMPBC recommended going further than Prime Therapeutics and PCMA and removing 

all information from proposed 13.10.30.13(A) except the Rx number and the NCPDP, since the 

PBM can gather the other information for the appeal from these two numbers. NMPBC expressed 

concern that requiring additional information puts too great a burden on the pharmacy. The 

Hearing Officer finds that no information required by the proposed rule should be removed. The 

Hearing Officer recommends against the proposed changes. 

82. PHP requested that the quantity, patient paid amount, and any patient discount be added to 

the requirements of proposed 13.10.30.13(A). While PHP stated that this information is important, 

it did not state how it is important. The Hearing Officer has no basis to recommend adding this 

information and therefore recommends against it. 

83. As discussed above, the Hearing Officer finds that the first sentence of proposed 

13.10.30.13(B) should read: “A MAC appeal shall be deemed a complete, clean claim if it contains 

the information contained in Subsection A of this section.” This change to the proposed rule meets 
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the “logical outgrowth” test because interested parties should have anticipated that the change was 

possible. Therefore, the Hearing Officer recommends this change. 

84. Prime Therapeutics and PCMA requested that the second sentence of proposed 

13.10.30.13(B) be changed to allow a PBM to request additional information “if it is necessary” 

to process the appeal. The Hearing Officer finds that the purpose of proposed 13.10.30.13 is to 

streamline the appeal process with information the Superintendent has determined is relevant and 

that the inclusion of information required by a contract can address additional information the 

PBM may need. The Hearing Officer recommends against the proposed changes. 

85. BCBSNM and AHIP stated that proposed 13.10.30.14 requires PBMs to provide 

information to OSI which the PBM does not own. These commenters did not identify which 

information this is or that any such information is also not readily accessible to the PBMs. 

BCBSNM stated that this provision is burdensome or impractical to implement but did not detail 

how it is burdensome or impractical. BCBSNM requested that OSI weigh the perceived benefits 

of this burden on PBMs against the cost of compliance by the PBMs. However, other than asserting 

that compliance will increase costs, BCBSNM was not specific as to what those costs would be. 

PCMA stated that proposed 13.10.30.14 is an expansion of the statute beyond the authority of the 

Superintendent to require, is overly-prescriptive, and may not be supported by current PBM 

processes. The Hearing Officer finds that the Superintendent has the authority to promulgate 

proposed 13.10.30.14, the requirements are generally reasonable, and PBMs can develop the 

processes if they do not already have them. The Hearing Officer recommends no change to 

proposed 13.10.30.14 except as set forth below. 

86. Prime Therapeutics requested removal of “and the superintendent” from proposed 

13.10.30.14(B). The Hearing Officer finds that this is a reasonable request, since it is unnecessary 
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to give the Superintendent unlimited access to the database. However, as discussed below, the 

Superintendent should be allowed access when requested. Prime Therapeutics’ proposed 

amendment was made during the comment period and the ten day response period was provided. 

The Hearing Officer finds that the subject matter of the amended rule or the issues determined by 

that rule are the same as those in the published proposed rule. The proposed amendment may be 

adopted, and the Hearing Officer recommends that it be adopted. 

87. The Hearing Officer also notes that proposed 13.10.30.14(B) requires a “pharmacy” to be 

allowed access to the database, and this should be limited to a pharmacy in a PBM’s network. 

Therefore, the Hearing Officer finds that the rule should be limited to “network” pharmacies. This 

change to the proposed rule meets the “logical outgrowth” test because interested parties should 

have anticipated that the change was possible. Therefore, the Hearing Officer recommends that 

“network” be inserted before “pharmacy” in the first sentence of proposed 13.10.30.14(B). 

88. PCMA requested that “date of fill” be removed from proposed 13.10.30.14(C) because it 

is irrelevant to the search to be performed. The Hearing Officer finds that “date of fill” is relevant 

to the MAC list price a pharmacy may desire to know at a particular time. The Hearing Officer 

recommends against its removal. 

89. Prime Therapeutics, AHIP, and PCMA recommended that proposed 13.10.30.14(D)(4), 

requiring the NADAC price per unit, be removed. Prime Therapeutics and PCMA explained that 

the NADAC price should be removed because NADAC is only one of several resources used to 

determine MAC lists, NADAC is a federal database created from voluntary reporting, and 

NADAC pricing is not available for all drugs. The Hearing Officer finds that there is a basis for 

removing proposed 13.10.30.14(D)(4) and therefore recommends that it be removed. 
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90. Prime Therapeutics and PCMA also recommended that proposed 13.10.30.14(D)(5), 

effective date, be removed. Why the effective date should be removed was not made clear. The 

Hearing Officer finds that there is no basis for removing proposed 13.10.30.14(D)(5) and therefore 

recommends against removal. 

91. Prime Therapeutics requested that proposed 13.10.30.14(E) be re-written to reflect how 

MAC lists are created and used. PCMA stated that this provision contains language inconsistent 

with the statute and also proposed re-writing the provision. The Hearing Officer finds no 

inconsistency with statute and no significant difference between the language of proposed 

13.10.30.14(E) and the language proposed. The Hearing Officer finds no basis for this request and 

recommends against it. 

92. Prime Therapeutics and PCMA requested that proposed 13.10.30.14(F) be re-written to 

reflect how MAC lists are created and used and to be less prescriptive. The Hearing Officer finds 

no significant difference between the language of proposed 13.10.30.14(F) and the language 

proposed. The Hearing Officer finds no basis for this request and recommends against it. 

93. As noted above, and to be consistent with proposed 13.10.30.15(F), the Hearing Officer 

finds that the Superintendent should have access to the searchable online database of drug prices 

upon request. This change to the proposed rule meets the “logical outgrowth” test because 

interested parties should have anticipated that the change was possible. The Hearing Officer 

therefore recommends adding a new provision, 13.10.30.14(H), to state: “Accessibility. All 

network pharmacies and, upon request, the superintendent shall have access to the database to 

determine compliance with these rules or to resolve a dispute.” 

94. PCMA recommended removing proposed 13.10.30.15 as beyond the requirements of the 

statutes and beyond the authority of the Superintendent, overly-burdensome, and unnecessary to 
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the appeals process. AHIP recommended that proposed 13.10.30.15 be stricken in its entirety on 

the bases that its requirements are operationally impractical, because PBMs do not keep records in 

the format required, and the requirements are beyond the capabilities of many PBMs. However, 

AHIP did not detail why PBMs cannot keep records in the manner required by the section or why 

doing so would be beyond the capabilities of many PBMs. BCBSNM also stated that proposed 

13.10.30.15 is burdensome or impractical to implement and asserted: “Creating such a database of 

the thousands of generic drugs going back five years would be costly and would not serve 

pharmacies who have 21 days to file a MAC appeal. We would recommend removing this section 

or limiting it to no more than one year.” Again, BCBSNM was not specific about costs. Prime 

Therapeutics also recommended removing proposed 13.10.30.15 but did not state a specific basis 

for that recommendation. Proposed 13.10.30.15 appeared in a list of sections Prime Therapeutics 

said “contain substantive policies that were not contemplated by the legislature, deviate from 

authority granted by the legislature, are not necessary to implement SB415, or may be addressed 

in federal statute.” No further explanation for eliminating proposed 13.10.30.15 was provided. 

Prime Therapeutics did not cite any federal stature which “may” address this issue. NMPA 

responded that carriers and PBMs often require pharmacies to maintain records for ten years. 

NMPA and NMPBC also pointed out that a searchable database is required in other states. The 

Hearing Officer finds that proposed 13.10.30.15 addresses a substantive policy that was 

contemplated by the Legislature, is within the scope of the authority granted by the Legislature, is 

necessary to implement the Act, and is not addressed in federal statute. However, the Hearing 

Officer finds that constructing a database of historic MAC list prices for the past five years is 

cumbersome and may not add sufficient value to the process to compensate for the burden. The 

Hearing Officer finds that it is appropriate to require PBMs to create the database going forward 
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and keep the records in searchable form for at least five years from the creation of the record. This 

change to the proposed rule meets the “logical outgrowth” test because interested parties should 

have anticipated that the change was possible. The Hearing Officer therefore recommends that the 

first sentence of proposed 13.10.30.15(A) be amended to state: “Beginning March 1, 2021, a PBM 

shall maintain an online, searchable database containing all MAC list pricing.” The Hearing 

Officer further recommends that a new Subsection G be added to proposed 13.10.30.15 to state: 

“Legacy data. Data shall remain in the database and be searchable for at least five years.” 

95. NMPBC noted, and the Hearing Officer finds, that proposed 13.10.30.15(A)(6) is mis-

numbered and should be 13.10.30.15(A)(5). NMPBC’s proposed amendment was made during the 

comment period and the ten day response period was provided. The Hearing Officer finds that the 

subject matter of the amended rule or the issues determined by that rule are the same as those in 

the published proposed rule. The proposed amendment may be adopted, and the Hearing Officer 

recommends that it be adopted. 

96. The Hearing Officer finds that proposed 13.10.30.15(F) should be limited to the request of 

the Superintendent and to determine compliance or to resolve disputes. This change to the 

proposed rule meets the “logical outgrowth” test because interested parties should have anticipated 

that the change was possible. The Hearing Officer therefore recommends amending 13.10.30.15(F) 

to state: “Accessibility. All network pharmacies and, upon request, the superintendent shall have 

access to the database to determine compliance with these rules or to resolve a dispute.” 

97. PCMA objected to proposed 13.10.30.16 as not having been contemplated by statute and 

as beyond the authority of the Superintendent to require. Prime Therapeutics recommended 

removing 13.10.30.16 but did not state a specific basis for that recommendation. Proposed 

13.10.30.16 appeared in a list of sections Prime Therapeutics said “contain substantive policies 
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that were not contemplated by the legislature, deviate from authority granted by the legislature, 

are not necessary to implement SB415, or may be addressed in federal statute.” No further 

explanation for eliminating proposed 13.10.30.16 was provided. Prime Therapeutics did not cite 

any federal stature which “may” address this issue. The Hearing Officer finds that proposed 

13.10.30.16 addresses a substantive policy that was contemplated by the Legislature, is within the 

scope of the authority granted by the Legislature, is necessary to implement the Act, and is not 

addressed in federal statute.  The Hearing Officer recommends that proposed 13.10.30.16 not be 

eliminated. 

98. BCBSNM and PCMA expressed concern that the requirements of proposed 13.10.30.16 

would require the reporting of confidential and proprietary information without adequate 

confidentiality safeguards. BCBSNM was especially concerned with the requirements of 

subsections (B)(5)-(7), which require reporting of payments, reimbursements and rebates. 

BCBSNM proposed removing subsections (B)(5)-(10). PHP and PCMA recommended removing 

proposed 13.10.30.16(B)(8), because the information requested is information from a carrier, not 

a PBM. PHP also raised concerns that proposed 13.10.30.16(B)(9) unnecessarily asks for 

proprietary information and recommends that PBMs simply be required to provide an attestation 

that they are complying with contractual requirements. PCMA objected to proposed 

13.10.30.16(B)(9) as outside the scope of the statute and asking for information that may not exist. 

PCMA also objected to proposed 13.10.30.16(B)(10) as asking for information OSI already 

receives from insurance carriers. NMPBC recommended adding a requirement that the annual 

report include the report of network adequacy and accessibility required by Section 59A-61-5(H) 

and that the network adequacy meet the standards of 42 C.F.R. 423.120. NMPBC also 
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recommended adding “including network contracts and network addenda” to proposed 

13.10.30.16(B)(9). 

99. The Hearing Officer finds that the Superintendent has the authority to require an annual 

report, but commenters have raised legitimate concerns as to what should be in the report. In order 

the address the concerns, the Hearing Officer finds that proposed 13.10.30.16(A) should be 

amended to state: “A pharmacy benefits manager applying for license renewal shall submit the 

required annual report and fees, including the annual continuation fee, as set forth in Section 59A-

6-1 NMSA 1978.  Failure to comply with these requirements shall result in cancellation of the 

license.  Instructions for completing the annual report, which is due on or before March 1, are 

available on the OSI website.” In conjunction with this change, the Hearing Officer finds that 

removal of proposed 13.10.30.16(B) is warranted. These changes to the proposed rule meet the 

“logical outgrowth” test because interested parties should have anticipated that the changes were 

possible. The Hearing Officer therefore recommends the changes. 

100. BCBSNM expressed concern that the confidentiality provision of proposed 

13.10.30.16(C) (which will be re-designated 13.10.30.16(B)) does not adequately protect against 

required disclosures under the Inspection of Public Records Act (IPRA). BCBSNM proposed 

adding to paragraph (C) to have it read: 

The annual report shall be deemed confidential and shall not be subject to the 
Inspection of Public Records Act, NMSA 1978, §§ 14-2-l to -12. No waiver of any 
applicable privilege or claim of confidentiality in the documents, proprietary and 
trade-secret materials or other information related to an annual report shall occur as 
a result of disclosure of that related information, materials, or documents to the 
superintendent under this section. 

 
The Hearing Officer finds that proposed 13.10.30.16(C) should make clear that the provision is a 

determination by the Superintendent that the reports submitted pursuant to 13.10.30.16 are 

confidential under Section 59A-2-12(B) NMSA 1978 (2013). See also Rule 11-502(A) NMRA 
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(“Should any law require a return or report to be made and the law mandating the creation of that 

return or report provides for its confidentiality, the person or entity, in either a public or private 

capacity, making the return or report has a privilege to refuse to disclose, or to prevent any other 

person from disclosing, the return or report”). The annual report required by 13.10.30.16 is an 

inquiry by the Superintendent. “The superintendent may direct an inquiry to any person subject to 

supervision under the Insurance Code with respect to any transaction or matter within the scope of 

such supervision.” NMSA 1978, § 59A-4-3 (1984). The Act allows the Superintendent to treat 

responses to such inquiries as confidential. NMSA 1978, § 59A-61-5(I) (2019). Proposed 

13.10.30.16(C), as clarified, is a statement that the Superintendent has chosen to keep the annual 

reports confidential. IPRA specifically excepts trade secrets from disclosure. NMSA 1978, § 14-

2-1(F) (2019). See also 11-508(A) NMRA (“a person or entity owning a trade secret has a privilege 

to refuse to disclose, or to prevent others from disclosing, the trade secret”). IPRA also protects 

records from disclosure “as otherwise provided by law.” NMSA 1978, § 14-2-1(H). Section 59A-

2-12(B), Section 59A-61-5(I), and re-written and re-designated 13.10.30.16(B) are the other 

provisions of law excepting the reports from IPRA. The Hearing Officer finds that proposed 

13.10.30.16(C) can be re-designated 13.10.30.16(B) and state: “The annual report shall be deemed 

confidential pursuant to Subsection B of Section 59A-2-12 NMSA 1978. Notwithstanding this 

confidential treatment, the superintendent may publish aggregate data culled from confidential 

reports.” These changes to the proposed rule meet the “logical outgrowth” test because interested 

parties should have anticipated that the changes were possible. The Hearing Officer therefore 

recommends the changes. 

101. PCMA recommended removing proposed 13.10.30.17 as beyond the scope of the 

statute and vaguely worded. Prime Therapeutics recommended removing 13.10.30.17 but did not 
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state a specific basis for that recommendation. Proposed 13.10.30.17 appeared in a list of sections 

Prime Therapeutics said “contain substantive policies that were not contemplated by the 

legislature, deviate from authority granted by the legislature, are not necessary to implement 

SB415, or may be addressed in federal statute.” No further explanation for eliminating proposed 

13.10.30.17 was provided. Prime Therapeutics did not cite any federal stature which “may” 

address this issue. The Hearing Officer finds that proposed 13.10.30.17 addresses a substantive 

policy that was contemplated by the Legislature, is within the scope of the authority granted by 

the Legislature, is necessary to implement the Act, and is not addressed in federal statute. 

102. BCBSNM described the standard for retaliation in proposed 13.10.30.17 as 

“somewhat vague” and expressed concern is that there is a lack of criteria that would be used to 

determine whether a PBM's audit selection rates qualify as a “pattern.” BCBSNM and AHIP stated 

further concerns that audits for fraud, waste, or abuse may still be warranted upon substantiated 

claims, even if the PBM has filed a complaint with OSI. PHP raised a similar concern that 

additional audits may be required under certain circumstances. AHIP recommended that proposed 

13.10.30.17 amended to take into account the need for additional audits under these circumstances, 

but AHIP and PHP did not propose any specific language. BCBSNM suggested including language 

that would not prohibit increased audits where such fraud, waste, or abuse is credibly suspected or 

found upon previous audits. But “credibly suspected” is as vague as “pattern” and it is “retaliation” 

that is prohibited, not audits. Whether a pattern of audits is disproportionally higher is a question 

of fact, and a legitimate reason for more audits makes the audits proportional. Disputes over 

whether audits are retaliatory can be determined in a hearing conducted pursuant to the rules 

adopted under the Insurance Code. However, the Hearing Officer finds that the language can be 

amended to be less vague and address the “pattern” concern. The Hearing Officer finds that 
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proposed 13.10.30.17 can be rewritten to state: “A PBM shall not retaliate against a pharmacy for 

invoking its rights under these rules or the Pharmacy Benefits Manager Regulation Act.  Selecting 

a pharmacy that has filed a complaint with the superintendent for audit at a rate disproportionately 

higher than for other network pharmacies may be considered retaliation.” These changes to the 

proposed rule meet the “logical outgrowth” test because interested parties should have anticipated 

that the changes were possible. The Hearing Officer therefore recommends the changes. 

103. Mr. Seaton recommended that “or network contracting” be inserted after “audit” in

proposed 13.10.30.17. However, Mr. Seaton did not provide a rationale for expanding this section. 

Therefore, the Hearing Officer does not have a basis to recommend the proposed amendment and 

recommends against that insertion. 

104. Prime Therapeutics and PCMA requested removal of proposed 13.10.30.18(B) on

the basis that the authorizing statute for the audit of the pharmacy is Section 61-11-18.2 NMSA 

1978 (2019), which is not part of the Insurance Code. While this is true, the audit at issue is 

conducted of a pharmacy by an “entity.” § 61-11-18.2(A). An “entity” is “a managed care 

company, insurance company or third-party payor, or representative of a managed care company, 

insurance company or third-party payor, or a pharmacy benefits manager or a subcontractor of a 

pharmacy benefits manager” § 61-11-18.2(F)(1). Each of those entities is regulated by the 

Superintendent under the authority of the Insurance Code. The Hearing Officer finds that the 

Superintendent has the authority to determine whether entities the Superintendent regulates are 

complying with all facets of the law. The Hearing Officer recommends against removal of 

proposed 13.10.30.18(B). 

105. PCMA requested removal of proposed 13.10.30.19, because the two provisions are

inconsistent. PCMA misapprehends the intent of the provisions. The first prohibits a carrier from 
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paying for services from an unlicensed PBM, and the second still requires the carrier to pay the 

pharmacy. The Hearing Officer finds that the two requirements are not inconsistent. Prime 

Therapeutics requested removal of proposed 13.10.30.19 but did not state a specific basis for that 

recommendation. Proposed 13.10.30.19 appeared in a list of sections Prime Therapeutics said 

“contain substantive policies that were not contemplated by the legislature, deviate from authority 

granted by the legislature, are not necessary to implement SB415, or may be addressed in federal 

statute.” No further explanation for eliminating proposed 13.10.30.19 was provided. Prime 

Therapeutics did not cite any federal stature which “may” address this issue. The Hearing Officer 

finds that proposed 13.10.30.19 addresses a substantive policy that was contemplated by the 

Legislature, is within the scope of the authority granted by the Legislature, is necessary to 

implement the Act, and is not addressed in federal statute.  The Hearing Officer recommends 

against removal of proposed 13.10.30.19. 

106. AHIP stated that it is seeking clarification regarding proposed 13.10.30.19 because 

it presents operational difficulties for PBMs attempting to comply with that section. However, 

AHIP did not explain what clarification is sought or what operational difficulties this section 

presents. 

107. BCBSNM suggested that “unless the PBM is” be replaced with “if the health plan 

has knowledge that the PBM is not” in proposed 13.10.30.19(A). BCBSNM stated that there is no 

provision for notice to the PBM if the PBM is denied a license. But this proposal means that a 

PBM that never applies for a license could remain paid by a health plan which never inquires as 

to the status of the PBM. The Hearing Officer is not willing to recommend removing that burden 

from the health plan and placing a notice burden on OSI. The health plan can ask the PBM for a 

copy of its license, and it can inquire of OSI of the license status. Also, license issues can be 
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handled contractually, and a health plan can always raise its reasonable lack of knowledge as a 

defense in any enforcement action that may be brought by the Superintendent.  The Hearing Officer 

recommends no changes to proposed 13.10.30.19. 

108. BCBSNM’s objection to proposed 13.10.30.20 involved the oversight of the PBM 

for retaliation, which has been addressed above. Prime Therapeutics and PCMA recommended 

removing the first sentence of proposed 13.10.30.20(A), and PCMA recommended removing “of 

those” from the second sentence. PCMA stated that its proposal is for clarity and to emphasize that 

all oversight of the PBM is the responsibility of the carrier. The Hearing Officer finds that listing 

certain important areas in the first sentence does not negate the importance of other areas, and the 

Hearing Officer finds that proposed 13.10.30.20(B) makes clear the carrier’s ultimate 

responsibility. Prime Therapeutics and PCMA suggested changing the requirement in proposed 

13.10.30.20(C) for insurer records to be produced to “relevant” records. The Hearing Officer finds 

that the issue of what is “relevant” should be decided by the regulator, not the regulated entity. The 

Hearing Officer recommends no change to proposed 13.10.30.20. 

109. AHIP requested clarification of proposed 13.10.30.21 because it presents 

operational difficulties for PBMs attempting to comply with that section. However, AHIP did not 

explain what clarification it is seeking or what operational difficulties this section presents. PCMA 

also requested clarification that the information be relevant to enforcement of the Act. Prime 

Therapeutics recommended clarifying that proposed 13.10.30.21 applies to transactions governed 

by the Act. The Hearing Officer finds that the Superintendent’s authority under the Insurance Code 

over transactions between insurance carriers and providers is not limited to the authority granted 

in the Act. AHIP, Prime Therapeutics, and PCMA also expressed concern that proposed 

13.10.30.21 does not provide adequate confidentiality, including trade secret, and IPRA 
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protections. The discussions of these issues above regarding proposed 13.10.30.16 applies to 

proposed 13.10.30.21. The Hearing Officer recommends no changes to proposed 13.10.30.21. 

110. Prime Therapeutics and PCMA requested removal of proposed 13.10.30.22.

Proposed 13.10.30.22 appeared in a list of sections Prime Therapeutics said “contain substantive 

policies that were not contemplated by the legislature, deviate from authority granted by the 

legislature, are not necessary to implement SB415, or may be addressed in federal statute.” PCMA 

noted that the federal statute addressing this issue is 42 U.S.C. § 18116. The Hearing Officer finds 

that proposed 13.10.30.22 addresses a substantive policy that was contemplated by the Legislature, 

is within the scope of the authority granted by the Legislature, and is necessary to implement the 

Act. Although a federal statute addresses this issue, no party has suggested that federal law pre-

empts state law in this area. Cf. Rutledge. The Hearing Officer finds that the Superintendent may 

regulate in this area in spite of concurrent federal regulation.  The Hearing Officer recommends 

against removal of proposed 13.10.30.22.  

111. AHIP also requested clarification regarding proposed 13.10.30.23 because it

presents operational difficulties for PBMs attempting to comply with that section. However, AHIP 

again did not explain what clarification is sought or what operational difficulties this section 

presents. The Hearing Officer recommends no changes to clarify proposed 13.10.30.23. 

112. PHP pointed out, and the Hearing Officer finds, that the reference to “Chapter 49A”

in proposed 13.10.30.23 should be “Chapter 59A.” PHP’s proposed amendment was made during 

the comment period and the ten day response period was provided. The Hearing Officer finds that 

the subject matter of the amended rule or the issues determined by that rule are the same as those 

in the published proposed rule. The proposed amendment may be adopted, and the Hearing Officer 

recommends that it be adopted. 
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113. NMPBC recommended that OSI add a provision to the proposed rules defining

untrue, deceptive or misleading practices to include, but not be limited to, statements implying that 

a patient must utilize a retail, mail order, or specialty pharmacy that is affiliated with the PBM. 

NMPBC stated that customers often receive communications from a PBM steering them to 

pharmacies (retail, mail order or specialty) that are owned or affiliated with the PBM, and NMPBC 

expressed concern that these practices disrupt the longstanding relationship between patients and 

their pharmacies and are inherently misleading. The Hearing Officer finds that the promulgation 

of a rule regulating aspects of advertising would not be useful. If a person has a complaint about 

an unfair practice, including misleading communications, that complaint should be made to OSI 

for investigation. The Hearing Officer recommends against adopting the provision suggested by 

NMPBC. 

CONCLUSIONS: 

A. The Superintendent has jurisdiction over the subject matter and the parties pursuant

to the Insurance Code. 

B. OSI caused the NOPR to be published on November 26, 2019 in the New Mexico

Register and on November 27, 2019 in a newspaper of general circulation in compliance with 

NMSA 1978, Section 14-4-5.2.  

C. The NOPR provided interested persons and the public appropriate notice of the

hearing and the opportunity to offer oral and written comments. 

D. The Hearing Officer has considered all oral and written comments.

E. The proposed new pharmacy benefits managers rule should be adopted, with

changes set forth above. 
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WHEREFORE, in light of the findings and conclusions above, the Hearing Officer 

RECOMMENDS that the Superintendent should sign a Final Order that adopts the proposed new 

pharmacy benefits managers rule attached hereto as Exhibit A, and a copy of this Hearing Officer’s 

Findings, Conclusions, and Recommendations, with its attachments, should be sent to all persons 

on the attached Certificate of Service.  

ISSUED at Santa Fe, New Mexico this 12th day of January, 2021. 

OFFICE OF SUPERINTENDENT OF INSURANCE 

R. Alfred Walker, Hearing Officer
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       I HEREBY certify that a true and correct copy of the foregoing Final Order was emailed 
to the following individuals, as indicated below, this 12th day of January, 2021.  

Bryan E. Brock, General Counsel 
Office of Superintendent of Insurance 
P.O. Box 1689, Santa Fe, NM 87504-1689 
bryan.brock@state.nm.us 

R. Alfred Walker, Hearing Officer
Office of Superintendent of Insurance
PO Box 1689, Santa Fe, NM 87504-1689
alfred.walker@state.nm.us

Margaret Caffey-Moquin, Legal Counsel 
Office of Superintendent of Insurance 
P.O. Box 1689, Santa Fe, NM 87504-1689 
margaret.moquin@state.nm.us 

Cholla Khoury Assistant Attorney General 
Office of the Attorney General 
P.O. Box 1508, Santa Fe, NM 87504-1508 
ckhoury@nmag.gov 

____________________________________  
MELISSA Y. GUTIERREZ, Law Clerk 

   Office of Legal Counsel  
  Office of Superintendent of Insurance  



13.10.30 NMAC 1 

TITLE 13 INSURANCE 
CHAPTER 10 HEALTH INSURANCE 
PART 30 PHARMACY BENEFITS MANAGERS 

13.10.30.1 ISSUING AGENCY: Office of Superintendent of Insurance (“OSI”). 
[13.10.30.1 NMAC – N, 3/1/2021] 

13.10.30.2 SCOPE: This rule applies to every pharmacy benefits manager (“PBM”) and health insurance 
carrier subject to the jurisdiction of the office of superintendent of insurance. 
[13.10.30.2 NMAC – N, 3/1/2021] 

13.10.30.3 STATUTORY AUTHORITY: Section 59A-2-9 NMSA 1978 and Subsection C of Section 59A-
61-3 NMSA 1978.
[13.10.30.3 NMAC – N, 3/1/2021]

13.10.30.4 DURATION: Permanent. 
[13.10.30.4 NMAC – N, 3/1/2021] 

13.10.30.5 EFFECTIVE DATE: March 1, 2021, unless a later date is cited at the end of a section. 
[13.10.30.5 NMAC – N, 3/1/2021] 

13.10.30.6 OBJECTIVE: The purpose of this rule is to carry out the requirements of Chapter 59A, Article 
61 NMSA 1978 relating to the regulation of PBMs. 
[13.10.30.6 NMAC – N, 3/1/2021] 

13.10.30.7 DEFINITIONS: For purposes of this rule and the Pharmacy Benefits Manager Regulation Act: 
A. “Clean claim” has the definition found in Paragraph (1) of Subsection A of Section 59A-16-21.1

NMSA 1978. 
B. “Formulary” is a list of prescription drugs that has been developed by a health insurance carrier

or its designee that the carrier or its designee references in determining applicable coverage and benefit levels. 
C. “Health insurance carrier” or “carrier” has the definition found in Paragraph (2) of Subsection

C of Section 59A-16-21.1 NMSA 1978. 
D. “Health benefits plan” or “health plan” has the definition found in Paragraph (1) of Subsection

C of Section 59A-16-21.1 NMSA 1978. 
E. “NCPDP” means the national council for prescription drug program.
F. “NDC” means national drug code.
G. “Participating provider” is a pharmacy that, under an express contract with a health insurance

carrier, or with its contractor or subcontractor, has agreed to provide pharmacy services to covered persons with an 
expectation of receiving payment directly or indirectly from the carrier, subject to any cost-sharing required by a 
plan. 

H. “Prescription drug claim administration” is administrative services performed in connection
with the processing, adjudicating and auditing of claims relating to pharmacy services. 

I. “Similarly situated” refers to a participating provider whose PBM contract is subject to the same
reimbursement for a claim as a pharmacy whose appeal was granted. 
[13.10.30.7 NMAC – N, 3/1/2021] 

13.10.30.8 REQUIREMENTS FOR LICENSURE: 
A. On or before March 1, 2021, a PBM operating in New Mexico shall apply for a license on a form

prescribed by the superintendent. Each application for a license shall be verified by an officer or authorized 
representative of the applicant. The application shall describe or provide: 

(1) The non-refundable filing fee prescribed by Paragraph (1) of Subsection AA of Section
59A-6-1 NMSA 1978 for filing an application for a license. 

(2) The name of the legal entity, federal employer identification number (“FEIN”), business
address, phone number and state of residency. 

(3) The name, business address, phone number and e-mail address of a contact person
designated by the PBM to respond to complaints. 

EXHIBIT A 
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  (4) The name, business address, phone number and e-mail address of a contact person 
designated by the PBM to respond to inquiries by the superintendent. 
  (5) Proof of corporate status. 
  (6) For each partner or corporate officer, and each member of the board of directors, if 
applicable, the applicant shall provide a background investigation report through a vendor approved by OSI. 
  (7) A statement of whether the applicant has: 
   (a) been refused a registration, license or certification to act as or provide the 
services of a PBM or third-party administrator; or 
   (b) had any registration, license or certification denied, suspended, revoked or non-
renewed for any reason by any state or federal entity; and 
   (c) if either (a) or (b) apply, the PBM shall separately attach the details of each such 
action, including the date, nature and disposition of the action. 
  (8) A statement of whether the applicant ever had a business relationship terminated for any 
alleged fraudulent or illegal activities in connection with the administration of a pharmacy benefits plan and a 
description of each termination. 
  (9) The application shall be signed on behalf of the PBM by an officer or partner duly 
authorized by the PBM. 
  (10) Any other information that is deemed necessary by the superintendent in evaluating the 
application to evidence compliance with Chapter 59A, Article 61 NMSA 1978 or the requirements of rules 
promulgated by the superintendent.  
  (11) An applicant who believes its submission contains confidential information shall so 
inform OSI staff and request express confidential treatment of the filing before submission. The superintendent shall 
determine whether proffered information shall be deemed confidential. Any submission made without an express 
determination of confidentiality, or after the superintendent rejects a request for confidential treatment, shall be 
deemed a public record. 
 B. Review and approval process for initial licensure. Within thirty days of receipt of an 
application pursuant to Subsection A of this section, the superintendent will review the application and: 
  (1) if the application is incomplete, notify the applicant in writing that additional information 
is needed, and allow the applicant thirty days to cure any deficiency in the application. 
  (2) approve the application and issue a PBM license to the applicant if the superintendent 
determines that the applicant meets the requirements for licensure; or 

 (3) deny the application if the superintendent determines that the applicant does not meet the 
requirements for licensure 
 C. Content and scope of license. 
  (1) Content. A license issued by the superintendent under this rule will state the name and 
business address of the PBM; the capacity of the licensee to act as a PBM in New Mexico; the effective and 
expiration dates of the license and such other information as the superintendent deems pertinent. 
  (2) Scope. A license issued under this regulation entitles the PBM to act for one or more 
authorized insurance carriers, plans or persons that self-insure without being required to obtain a separate license 
with respect to each insurance carrier, plan or person that self-insures. 
 D. License renewal. An application for renewal shall be submitted by March 1 of each year. A 
renewal application shall include the non-refundable fee for annual continuation of a license required by Paragraph 
(2) of Subsection AA of Section 59A-6-1 NMSA 1978, as well as updates to any items required by the initial 
application for licensure. For disapprovals or denials of a renewal licensure by the superintendent, the 
superintendent will provide written notice to the applicant that the licensure renewal was denied and state the reason 
or basis for the denial. 
 E. Corrective action plan. In lieu of a denial for initial licensure or renewal application, the 
superintendent may require the PBM to submit a corrective action plan to cure or correct deficiencies in its 
application. 
[13.10.30.8 – N, 3/1/2021] 
 
13.10.30.9 PHARMACY SERVICES ADMINISTRATIVE ORGANIZATION (“PSAO”) 
REGISTRATION: 
 A. Registration required. A PSAO currently operating in this state shall register with the 
superintendent on or before March 1, 2021. A PSAO that intends to operate in this state shall register with the 
superintendent at least 30 days prior to initiating operations. 
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 B. A PSAO’s registration application shall include: 
  (1) Full business name of PSAO; 
  (2) Name, business address, phone number and e-mail address for primary contact; 
  (3) Name, business address, phone number and e-mail address for contact designated to 
handle complaints; and 
  (4) Federal Employer Identification Number (FEIN). 
[13.10.30.9 – N, 3/1/2021] 
 
13.10.30.10 OSI COMPLAINT PROCESS: 
 A. Complaints by a pharmacy against a PBM. 
  (1) A pharmacy may file a complaint with the superintendent for an alleged violation of the 
pharmacy benefits regulation act. 
  (2) A complaint by a pharmacy against a PBM shall be in writing on a form provided by the 
superintendent. 
  (3) A pharmacy shall submit a complaint within six months from the date the pharmacy 
knew or should have known of the alleged violation. 
  (4) A complaint may allege multiple violations against a single PBM. 
  (5) A pharmacy may provide supporting documentation. 
  (6) The superintendent will transmit any complaints to the e-mail contact designated by the 
PBM to receive complaints. 
  (7) The superintendent will specify the documentation necessary to address the complaint. 
 B. Response by a PBM to a complaint. 
  (1) A PBM shall have seven business days from receipt of the complaint to respond in 
writing. 
  (2) The superintendent may request additional documentation. The PBM shall provide any 
additional documentation in writing within seven business days from the date of the superintendent’s request. 
  (3) The superintendent may grant a PBM’s request for an extension of time. 
  (4) The superintendent will send a copy of all submissions received in connection to a 
complaint to the opposing party. 
  (5) All documentation received in connection to a complaint is confidential. 
 C. Enforcement Proceedings: 
  (1) If the superintendent makes a finding of probable cause that a violation occurred, the 
superintendent may issue a notice of contemplated action. 
  (2) A notice of contemplated action may set a hearing pursuant to Chapter 59A, Article 4 
NMSA 1978. 
  (3) At the superintendent’s discretion, the superintendent may approve a stipulated 
agreement to resolve any violation. 
  (4) For good cause shown, the superintendent may grant a variance from these procedures, if 
doing so would be in the public interest. 
 D. Prohibited practices. Repeated violations established through substantiated complaints may be 
considered willful and intentional individually or in the aggregate, or both, and may be penalized pursuant to 
Subsection B of Section 59A-1-18 NMSA 1978. 
[13.10.30.10 NMAC – N, 3/1/2021] 
 
13.10.30.11 PAYMENT OF CLAIMS: Claims for reimbursement by a pharmacy are subject to Section 59A-
16-21.1 NMSA 1978. 
[13.10.30.11 NMAC – N, 3/1/2021] 
 
13.10.30.12 MAXIMUM ALLOWABLE COST (“MAC”) APPEALS: 
 A. Submission of appeal. A pharmacy may submit a MAC appeal, within 21 business days after a 
pharmacy receives notice of the reimbursement amount, through a PSAO or directly to the PBM. 
 B. Appeals mechanism. A PBM shall provide a mechanism for submitting MAC appeals, including 
the dedicated phone number pursuant to Paragraph (5) of Subsection D of Section 59A-61-4 NMSA 1978. The 
phone number shall be manned at a minimum during the hours of 8:00 a.m. to 5:00 p.m., mountain time. 
Information about MAC appeals mechanisms shall be prominently displayed in any contract or manual provided by 
a PBM to a pharmacy. 
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 C. Appeal instructions on website. The PBM’s website shall prominently display instructions for 
submitting a MAC appeal and instructions for seeking assistance in navigating the website. 
 D. Response to appeal. The PBM’s response to a MAC appeal shall include: 
  (1) the source or sources used, including NDC and name of supplier, to determine pricing for 
the maximum allowable cost list specific to that provider and how it was applied to the maximum allowable cost 
(MAC) price at issue; 
  (2) the date of the last MAC list update for the drug which is the subject of the MAC appeal; 
  (3) documentation evidencing that the drug was available for purchase by a pharmacy in 
New Mexico at the MAC price from a national or regional wholesaler at the time of claim submission; and 
  (4) any other information the PBM deems relevant to the MAC appeal. 
 E. Nonresponse to appeal. The MAC appeal shall be deemed granted if the PBM does not respond 
within 14 business days pursuant to Paragraph (6) of Subsection D of Section 59A-61-4 NMSA 1978.  
 F. Notice of granting appeal. If a MAC appeal is granted or deemed granted, a PBM shall:  

(1) within one day, notify by email the challenging pharmacy and any similarly situated 
network pharmacy and their PSAO(s) that a MAC appeal was granted, the NDC of the drug, the MAC price 
challenged and the updated MAC price; and  

(2) permit the appealing pharmacy and any similarly situated pharmacy to resubmit the claim 
at the updated price. 

H. Request for MAC list. A PBM shall provide a MAC list to a pharmacy or the superintendent 
within seven business days upon request. 
[13.10.30.12 NMAC – N, 3/1/2021] 
 
13.10.30.13 SUBMISSION OF A MAC APPEAL: 
 A. Information demonstrating completion. A MAC appeal submission by a pharmacy or a PSAO 
to a PBM for an appeal shall consist of: 
  (1) fill date; 
  (2) BIN number (six digits); 
  (3) NCPDP (seven digits); 
  (4) Rx number (seven digits); 
  (5) NDC 11 (11 digits); 
  (6) drug name; 
  (7) drug strength; 
  (8) purchase price of drug (whole dollar with two decimal places); 
  (9) total reimbursement (whole dollar with two decimal places); 
  (10) reason for review;  
  (11) any information required by contract; and 
  (12) notes (optional). 
 B. No additional information required. A MAC appeal shall be deemed a complete, clean claim if 
it contains the information contained in Subsection A of this section. A PBM shall not require or request additional 
information in order to process the appeal. 
[13.10.30.13 NMAC – N, 3/1/2021] 
 
13.10.30.14 SEARCHABLE ONLINE DATABASE OF DRUG PRICES: 
 A. Update timeframe. A PBM shall update its MAC list at least once every seven days pursuant to 
Paragraph (2) of Subsection D of Section 59A-61-4 NMSA 1978. 
 B. Searchable online database required. A PBM shall establish a searchable online database that 
will allow a network pharmacy to search MAC list prices for a particular drug. The PBM’s provider manual shall 
include instructions for accessing the price list on their website. The provider manual shall be transmitted to a newly 
joined pharmacy within 10 business days from the date of execution of a contract with the PBM. A PBM shall 
provide an updated version of its provider manual within 30 days of any revisions to all network pharmacies. 
 C. Search requirements. The database shall be searchable by NDC or drug name, and date of fill for 
a specific network plan. 
 D. Drug information. The information provided for the drug shall contain: 
  (1) NDC; 
  (2) NDC description; 
  (3) MAC list price; and 
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  (4) effective date. 
 E. Instructions required. The provider manual shall contain instructions for searching the MAC list 
and contain instructions for requesting the sources used to establish the MAC price. A network pharmacy may 
request the sources through a PBM’s website, e-mail, facsimile or letter. The PBM shall respond with each 
derivative source within ten business days from the date of the request. 
 F. Website requirements. The PBM’s website shall contain a prominent link to request the sources 
used to establish the MAC price. 
 G. Accessibility. All network pharmacies and, upon request, the superintendent shall have access to 
the database to determine compliance with these rules or to resolve a dispute. 
[13.10.30.14 NMAC – N, 3/1/2021] 
 
13.10.30.15 HISTORICAL MAC LIST DATABASE: 
 A. Searchable list of drugs. Beginning March 1, 2021, a PBM shall maintain an online, searchable 
database containing all MAC list pricing. The database shall be searchable by these criteria: 
  (1) NDC number; 
  (2) drug name; 
  (3) date of fill; 
  (4) specific health plan; and 
  (5) removal data. 
 B. Reason for removal. When a drug is removed from the MAC database, the database shall indicate 
the reason for its removal. 
 C. Obsolete drugs. The database shall include obsolete drugs. If a drug is removed because it is 
obsolete, the database shall indicate the date it became obsolete. 
 D. List dated. The database shall specifically indicate the date a drug price was updated and posted 
to the website. 
 E. Provider manual requirement. A PBM’s provider manual shall contain instructions for 
accessing the list of drugs removed from its MAC list. 
 F.  Accessibility. All network pharmacies and, upon request, the superintendent shall have access to 
the database to determine compliance with these rules or to resolve a dispute. 
 G. Legacy data. Data shall remain in the database and be searchable for at least five years. 
[13.10.30.15 NMAC – N, 3/1/2021] 
 
13.10.30.16 ANNUAL REPORT BY PBM: 
 A. Annual report required. A pharmacy benefits manager applying for license renewal shall submit 
the required annual report and fees, including the annual continuation fee, as set forth in Section 59A-6-1 NMSA 
1978. Failure to comply with these requirements shall result in cancellation of the license. Instructions for 
completing the annual report, which is due on or before March 1, are available on the OSI website. 
 B. Confidentiality. The annual report shall be deemed confidential pursuant to Subsection B of 
Section 59A-2-12 NMSA 1978. Notwithstanding this confidential treatment, the superintendent may publish 
aggregate data culled from confidential reports. 
[13.10.30.16 NMAC – N, 3/1/2021] 
 
13.10.30.17 RETALIATION: A PBM shall not retaliate against a pharmacy for invoking its rights under 
these rules or the Pharmacy Benefits Manager Regulation Act. Selecting a pharmacy that has filed a complaint with 
the superintendent for audit at a rate disproportionately higher than for other network pharmacies may be considered 
retaliation. 
[13.10.30.17 NMAC – N, 3/1/2021] 
 
13.10.30.18 AUDIT: 
 A. Examination. The superintendent may examine a PBM for compliance with the requirements of 
the Pharmacy Benefits Manager Regulation Act pursuant to Chapter 59A, Article 4, NMSA 1978.  
 B. Audit compliance. The superintendent may also examine the audits of pharmacies conducted by 
PBMs to determine whether they are in compliance with Section 61-11-18.2 NMSA 1978. 
[13.10.30.18 NMAC – N, 3/1/2021] 
 
13.10.30.19 COMPENSATION: 
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 A. Use of an unlicensed PBM prohibited. A health insurance carrier doing business in this state 
shall not pay, directly or indirectly, any compensation or fee or any further consideration of value to any PBM for 
PBM services within this state, unless the PBM is duly licensed to transact such business in New Mexico. 
 B. Claims payment by unlicensed PBM. The prohibition contained in the preceding paragraph does 
not prevent the payment of claims to pharmacies solely because a PBM does not hold a valid license. 
 [13.10.30.19 NMAC – N, 3/1/2021] 
 
13.10.30.20 RESPONSIBILITIES OF THE HEALTH INSURANCE CARRIER: 
 A. Oversight required. If a health insurance carrier utilizes the services of a PBM, the carrier shall 
ensure an adequate pharmaceutical network, timely and fair claims payment to pharmacies, appropriate appeals 
procedures, lack of retaliation against pharmacies and appropriate formulary development and tier structures. 
Assignment of the responsibilities of the carrier to a PBM as to any of these matters shall be set forth in the written 
agreement between the PBM and the carrier. 
 B. Program administration. The ultimate responsibility for competent administration of a health 
insurance carrier’s programs lies with the carrier. 
 C. Records maintenance. A health insurance carrier shall maintain for a minimum of five years 
reviews conducted of the operations of its PBM(s). A carrier shall produce such records at the superintendent’s 
request. 
[13.10.30.21 NMAC – N, 3/1/2021] 
 
13.10.30.21 MAINTENANCE OF INFORMATION: Every PBM shall maintain at its principal 
administrative office for the duration of the written agreement referred to in Section 59A-12A-4 NMSA 1978 and 
five years thereafter adequate books and records of all transactions between it, health insurance carriers and 
pharmacies. Such books and records shall be maintained in accordance with prudent standards of insurance record 
keeping. The superintendent shall have access to such books and records for the purpose of examination, audit and 
inspection. Any trade secrets contained therein shall be deemed confidential, except that the superintendent may use 
such information in any proceedings instituted against the PBM. The health insurance carrier shall retain the right to 
continuing access to such books and records to permit the carrier to fulfill all of its contractual obligations to insured 
persons, subject to any restrictions in the written agreement between the insurance carrier and the PBM regarding 
the proprietary rights of the parties in such books and records. 
[13.10.30.21 NMAC – N, 3/1/2021]  
 
13.10.30.22 DISCRIMINATION PROHIBITED: A health insurance carrier and its representatives shall 
ensure that a health benefits plan issued in this state does not contain provisions that are discriminatory against 
individuals on the basis of health status; medical condition, including both physical and mental illnesses; claims 
experience; receipt of health care; medical history; genetic information; evidence of insurability, including acts 
arising out of domestic violence; disability; gender; national origin; sexual orientation or any other health-status-
related factor that the superintendent specifies. Gender neutral language shall be used in a policy, plan or written 
communication. 
[13.10.30.22 NMAC – N, 3/1/2021] 
 
13.10.30.23 HEARING RIGHTS. Any person aggrieved by any action, threatened action, or failure to act by 
the superintendent shall have the same right to a hearing before the superintendent with respect thereto as provided 
for in general under Chapter 59A, Article 4 NMSA 1978 and the implementing rules. 
[13.10.30.23 NMAC – N, 3/1/2021] 
 
13.10.30.24 RULE NONCOMPLIANCE: Failure to comply with any provision of these rules is a violation 
of the Insurance Code and punishable pursuant to Subsection B of Section 59A-1-18 NMSA 1978. 
[13.10.30.24 NMAC – N, 3/1/2021] 
 
History of 13.10.30 NMAC: [RESERVED] 


