
BEFORE  THE  NEW  MEXICO  OFFICE  OF SUPERINTENDENT  OF INSURANCE=

IN  THE  MATTER  OF  ADOPTION  OF  )

SURPRISE  BILLING  RULES  PURSUANT  ) .,,,

TO  CHAPTER  59A,  ARTICLE  57A  NMSA  1978)  Docket  No.  20-00061-RUI,,E,LH  -:
€ 'r.'

i  

HEARING  OFFICER'S  FINDINGS,  CONCLUSIONS,  AND  RECOMMENDATIONS

THIS  MATTER  comes  before  the New  Mexico  Office  of  Superintendent  of  Insurance

("Superintendent"  or "OSI")  following  a public  hearing  for  comment  pursuant  to the Notice  of

Proposed  Rulemaking  ("NOPR")  filed  in this  docket  and published  as required  by law  in the New

Mexico  Register  on November  24, 2020  and in the Albuquerque  Journal  on November  24, 2020

and distributed  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

The Heating  Officer,  having  reviewed  the NOPR  and the proposed  new rule,  having

conducted  a public  hearing,  having  reviewed  the written  comments  submitted  to the docket,  and

being  otherwise  fully  informed  in the premises,  makes  the following  findings,  conclusions,  and

recoinmendations:

FINDINGS:

1. The  Superintendent  has jurisdiction  over  the subject  matter  and the parties  pursuant  to the

New  Mexico  Insurance  Code,  NMSA  1978,  Sections  59A-1-1  et seq.  ("Insurance  Code").

2. The Supeffitendent  designated  R. Alfred  Walker  as the Hearing  Officer  to preside  over

this  matter.

3. The OSI  issued a NOPR  and published  the NOPR  on in the New  Mexico  Register  on

November  24, 2020  and in the Albuquerque  Journal  on November  24, 2020,  and OSI  distributed

the NOPR  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

4. The  NOPR  gave notice  of  a public  hearing,  scheduled  for  December  28, 2020,  to accept

oral  comments  on  the proposed  new  rule.
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5. The  NOPR  infoimed  the  parties  and  the  public  of  the  process  by  which  the  Hearing  Officer

would  conduct  the  hearing  and  how  parties  and  the  public  could  make  comments  on  the  proposed

new  rule  and  have  them  considered.

6. The  NOPR  fiirther  advised  that  a copy  of  the full  text  of  the  proposed  new  rule  was

available  on  the  OSI  website  or  the  New  Mexico  Sunshine  portal,  or  by  requesting  a copy  from

OSI.

7.  The  purpose  of the  proposed  new  rule  is  to  implement  consumer  protection,

reimbursement,  refund,  reporting  and  appeal  requirements  for  the  Surpiise  Billing  Protection  Act

("the  Act").

8. Statutory  authority  for  promulgation  of  the  proposed  new  rule  is found  at Section  59A-2-9

NMSA  1978,  Sections  59A-57A-1  through  59A-57A-13  NMSA  1978  and  Section  59A-16-21.3

NMSA  1978.

9.  On  December  28,  2020,  OSI  conducted  the  public  hearing.

10.  Rick  Blumenfeld,  Legal  Counsel  for  OSI;  Dr.  Mark  Epstein,  CEO  and  President  of  True

Health  New  Mexico  ("THNM");  and  Paige  Duhamel,  Healthcare  Policy  Manager  for  OSI  made

comments  at the  public  hearing.

11.  Written  comments  on  the  proposed  new  rules  were  timely  submitted  to OSI  by  THNM;

Alan  Cooley,  Regulatory  Operations  Manager  for  Presbyterian  Health  Plan,  Inc.  ("PHP");  and

Keitli  Drennan,  Assistant  General  Counsel  for  Blue  Cross  Blue  Shield  of  New  Mexico

("BCBSNM").

12.  Ms.  Duhamel  timely  submitted  response  comments.

13.  All  comments,  oral  and  written,  have  been  made  part  of  the  record.

14.  OSI  has adopted  iules  for  rulemaking,  which  are  applicable  to tis  proceeding,  and  which

state:
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The  superintendent  may  adopt,  amend,  or reject  the proposed  iule.  Any

amendments  to the proposed  rule  must  fall  within  the scope  of  the cutrent

rulemaking  proceeding.  Amendments  to a proposed  rule  are within  the scope  of

the rulemaking  if  the amendments:

(1) are a logical  outgrowth  of  the rule  proposed  in  the notice;  or

(2) are proposed,  or are reasonably  suggested,  by  comments  made  during  the

comment  period,  and the 10 day  response  peiiod  after  the close  of  the

comment  peiiod  has been  provided;  and

(a) any  person  affected  by  the adoption  of  the rule,  if  amended,  should

have  reasonably  expected  that  any  change  from  the published  proposed

rule  would  affect  that  person's  interest;  or

(b)  the subject  matter  of  the amended  rule  or the issues  determined  by  that

iule  are the same as those  in  the published  proposed  rule.

13.1.4.13(C)  NMAC.  The "10  day  response  period  after  the close  of  the comment  period"  is ten

calendardays.  13.1.4.11(B)NMAC.

15. 13.1.4.13(C)  NMAC  contemplates  that  OSI  may  amend  a proposed  rule  if  the amendment

is a "logical  outgrowth"  of  the proposed  rule  or  the amendment  is proposed  during  the corntnent

period,  with  ten calendar  days to respond  to the proposed  amendment.

16. The NOPR  informed  interested  parties  that the comment  period  ended  at 4:00 p.m.  on

December  28, 2020  and that  the response  comment  period  ended  at 4:00  p.m.  on January  7, 2021.

Thus,  the "10  day response  period  after  the close  of  the comment  period"  was  provided.

17. Although  there  appears  to be no New  Mexico  case law  addressing  the issue, federal  courts

have recognized  that administrative  agencies  may  make  changes  in the proposed  rule  after  the

cornrnent  period  without  a new  round  of  hearings,  as long  as the final  rule  is a "logical  oritgrowth"

of the proposed rule. Market Synergy Grottp, Inc. v. U.S. Dep't  of  Labor, 885 F.3d 676, 681 (10'

Cir. 201 8); Zen Magnets, LLC v. Corisumer Prod. Safety Comm'n, 841 F.3d, 1141, 1154 (l(ith Cir.

2016).  "A  final  rule  qualifies  as a logical  outgrowth  if  interested  parties  should  have anticipated

that  the change  was possible,  and thus  reasonably  should  have  filed  their  comments  on the subject

during  the notice-and-comment  period."  Market  Synergy  at 681 (internal  quotation  marks

omitted);  Zert Magnets  at 1154.
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18. Conceining  proposed  13.10.33.8(A),  PHP questioned  the authority  of  the Superintendent

to reqture  the issuance  of  a separate explanation  of  benefits  ("EOB")  for surprise  bills.  PHP

asserted  that  the Superintendent's  authority  ru'ider  the Act  extends  only  to developing  an appeals

process  for  oveipayment  of  surprise  bills  and requiring  a separate  EOB  is beyond  the authority

granted  by statute.  Even  if  the Superintendent  has that  authoiity,  PHP  objected  to the proposed

foim  of  the EOB  as not  being  automated  and requiring  manual  additions  to the EOB,  creating

potentially  more  eirors,  additional  administrative  burden  and expense,  and increased  chance  for

member  dissatisfaction.  PHP recommended  substituting  the following  language  for proposed

13.10.33.8(A)(1)  & (2):

SURPRISE  BILLING  -  YOU  RECENTLY  VISITED  A PROVIDER  WHO  IS

NOT  IN YOUR  PLAN'S  NETWORK.  IF YOU  HAVE  ALREADY  PAID  THE

PROVIDER  MORE  THAN  YOU  OWE,  THE  PROVIDER  OWES  YOU  A

REFUND  WITHIN  45 DAYS  OR SOONER  FROM  TODAY'S  DATE.  IF YOU

DO NOT  RECEIVE  A REFUISID  WITHIN  45 DAYS  FROM  TODAY'S  DATE,

YOU  MAY  FILE  AN  APPEAL  WITHIN  180  DAYS  AFTER  EXPIRATION  OF

THE  45-DAY  PERIOD  AT  WWW.OSI.ST  ATE.NM.US  OR 1-855-427-567  4.

19. In partial  response  to PHP's  concerns,  Ms. Duhamel  pointed  out  that  the proposed  rule

does not  require  a separate  BOB  but  merely  an addition  to the EOB.  Ms.  Duhamel  also responded

that  the Superintendent  has the statutory  authority  to regulate  a carrier's  EOB.

20. THNM  objected  to the requirements  of  proposed  13.10.33.8(A)(1)  & (2) on  the basis  that

the new  requirements  would  create  member  confusion  because  the EOB  is lengthy  with  required

language  in  its current  state; identification  of  potential  surprise  bill  claims  and incorporation  of  the

information  requested  will  require  significant  configuration  and testing;  and THNM  conducted  an

analysis  of  total  claims  received  over  a year's  time  and found  that  only  O.19%  of  all  claims  received

met  the criteria  of  "in-state,  out-of-network"  and of  those  claims,  only  O.64% of  the claims  were

filed  as an appeal/grievance.  THNM  asserted  that  requiring  the changes  under  these  circumstances

would  be neither  cost-effective  nor  consumer-friendly  and would  increase  consumer  costs  without
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a significant  corresponding  benefit.  THNM  recommended  that the  language  of  proposed

13.10.33.8(A)(1)  &  (2)  be replaced  with  the  following:

S'[JRPRISE  BILLING:  If  services  were  provided  by  an in-state  out-of-network

provider  and  you  are  billed  a balance  above  and  beyond  your  plan  cost-share,  you

may  not  be liable  for  additional  charges.  Exclusions  may  apply.

If  you  recently  visited  a provider  who  is not  on your  plan's  network  and  have

already  paid  the  provider  more  than  you  owe,  the  provider  owes  you  a refund  within

45 days  or  sooner  from  today's  date.  If  you  do  not  receive  a refund  within  45 days

from  today's  date,  you  may  file  an appeal  within  180  days  after  expiration  of  the

45-day  period  at www.osi.state.nm.us  or  1-855-427-5674.

21.  BCBSNM  objected  to  the  requirements  of  proposed  13.10.33.8(1)  &  (2)  on  the  basis  that:

1)  the  amount  of  infomiation  contained  in  the  proposed  surprise  billing  EOB  will  be challenging

to mcorporate  into  the  existing  BOB  template  in  a way  that  does  not  decrease  readability;  2) a

poition  of  that  information  (e.g.,  the  amount  the  carrier  paid  and  the  amount  the  member  owed)  is

already  provided  in  the  EOBs,  and  it may  confuse  the  member  to provide  the  same  information

more  than  once  in  close  proximity;  and  3) the  proposed  16-  and 14-point  font  sizes  will  pose

logistical  issues  for  placement  on the first  page  of  an EOB,  which  is already  dense  with

information.  In order  to maintain  readability  while  also  affording  carriers  a certain  degree  of

flexibility,  BCBSNM  proposed  that  subsection  13.10.33.8(A)(1)  be revised  to permit  catariers  to

provide  the  language  either  on  the  first  page  of  the  EOB  or  on  a standalone  addendum  to  the  EOB

and  that  the  font  size  for  the  heading  and  statement  be  reduced  to 12-point.

22.BCBSNA/I  further  recommended  that  the  opening  two  sentences  of  proposed

13.10.33.8(A%1) be amended to state: "As  of June 1, 2021, either the first page of the EOB or a

standalone  addendum  to  the  EOB  shall  provide  a surprise  billing  explanation  of  benefits  and  rights.

The  heading  of  the  notice  shall  be  in  bold  and  of  at least  12-point  type,  that  reads:"

23.  BCBSNM  also  recommended  that  the  opening  sentence  of  proposed  13.10.33.8(A)(2)  be

amended  by  adding  "notice"  after  "EOB"  and  by  replacing  "14-point"  with  "12-point".
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24. In addressing  the language  of  the EOB  notice,  BCBSNM  recommended  replacing  the

requirement  for  writing  in  the date  beginning  the 45-day  refund  deadline  and the language  "tlie

date we paid  the provider"  with  "the  date tlie  provider  received  our  payment."  BCBSNM  also

recommended  adding  language  after  the  telephone  number  stating  "within  180  days after  the 45-

day  period  expires."  BCBSNM  recommended  these  clianges  because  tlie  statute  counts  the refund

period  from  the date  the  provider  receives  the  carrier's  payment,  not  the  date  the  cairier  makes  the

payment,  and  the  consumer  needs  to know  that  there  is a deadline  for  taking  the appeal.

25. Similarly,  BCBSNM  further  recommended:  1) removing  the  blank  for  the  due  date  of  any

refund  and  replacing  it with  "no  later  than  45 days after  the provider  receives  our  payment";  2)

removing  the  blank  for  the  due  date  of  any  appeal  to be filed  with  the superintendent  if  refund  not

received  and replacing  it witli  "no  later  than  180  days  after  the due date  for  the re:amd."

26. In completion  of  its response  to PHP,  and in response  to the concerns  of  THNM  and

BCBSNM,  Ms.  Duhamel  suggested  making  the language  of  proposed  13.10.33.8(A)(1)  & (2)

optional,  and  requiring  on  the  first  page  of  the  EOB  the  following  statement  in  bold,  12-point  font:

THIS  IS  AN  EXPLANATION  OF  BENEFITS  FOR  A  SERVICE  YOU

RECEIVED  FROM  A PROVIDER  WHO  IS NOT  IN  YOUR  NETWORK.  IF

YOU  HAVE  ANY  QUESTIONS  ABOUT  ANY  BILL  RECEIVED  FOR  THE

SERVICE,  PLEASE  CALL  US  FIRST  AT  [INSERT  CARRIER  PHONE

NUMBER  HERE].  IF YOU  OX7ERPAID  THE  PROVIDER,  THE  PROVIDER

OWES  YOU  A  REFUND  WITHIN  45 DAYS  FROM  TODAY'S  DATE.  IF YOU

DO  NOT  RECEIVE  A REFUND  WITHIN  45 DAYS,  YOU  HAVE  180  DAYS

TO  FILE  AN  AJ'PEAL  AT  WWW.OSI.STATE.NM.US  OR  1-855-427-567  4.

27. The  Hearing  Officer  finds  that  all  suggestions  have  merit  to them,  but  the  Hearing  Officer

fu'ids  that  only  BCBSNM  coirectly  describe  the beginning  of  the 45-day  clock.  The  Hearing

Officer  finds  that  the  following  change  provides  sufficient  notice.  This  change  to the  proposed  rule

meets  the "logical  oritgrowth"  test  becarise  interested  parties  should  have  anticipated  that  the

change  was  possible.  The  Hearing  Officer  therefore  recornrnends  replacing  proposed

13.10.33.8(A)(1)  &  (2)  with:
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As of  June 1, 2021,  the first  page of  the BOB  shall  provide  a surprise  billing

explanation  of  benefits  and  rights  and  contain  the  following  statement  in  bold  and

of  at least  12  point  type:

SURPRISE  BILLING  -  YOU  RECENTLY  VISITED  A PROVIDER  WHO  IS

NOT  IN  YOUR  PLAN'S  NETWORK.  IF YOU  HAVE  ALREADY  PAID  THE

PROVIDER  MORE  THAN  YOU  OWE,  THE  PROVIDER  OWES  YOU  A

REF{JND  WITHIN  45 DAYS  OF THE  DATE  THE  PROVIDER  RECEIVED

OUR  PAYMENT.  IF YOU  DO  NOT  RECEIVE  A  REFUND  WITHIN  THAT  45-

DAY  PERIOD,  YOU  MAY  FILE  AN  APPEAL  WITHIN  180  DAYS  AFTER

EXPIRATION  OF  THE  45-DAY  PERIOD  AT  WWW.OSI.STATE.NM.US  OR  1-

855-427-567  4.

28. PHP  requested  that  13.10.33.8(B)  be amended  to allow  carriers  to issue  EOBs  within

fifteen  (instead  of  ten)  days  of  the  payment  because  the  ten-day  requirement  may  be tight  during

times  of  increased  claims  volume.  Ms.  Duhamel  responded  that,  since  the  EOB  tiggers  notice  to

consumers  that  they  may  have  overpaid  for  their  care, increasing  the  time  may  cause  a financial

burden  on consumers.  Ms.  Duhamel  did  not  explain  how  an additional  five  days  for  issuing  the

EOB  would  increase  the fuiancial  burden  on consumers.  As  noted  above,  the  statute  starts  the  45-

day  clock  for  a provider  refund  upon  the  provider  receiving  payment,  not  upon  the  carrier  making

the payment  or upon  the consumer  receiving  notice  of  the payment.  Thus,  that  clock  is ticking

regardless  of  how  long  the carrier  takes  to notify  the consumer,  and  the clock  is neither  hastened

nor  slowed  with  the  notice  by  the  carrier  to the  consumer.  The  expiration  of  the  refund  clock  is the

trigger  for  the  appeal  clock,  and  that  clock  neither  staits  sooner  nor  staits  later  based  on  the  timing

of  the  EOB.  The  Hearing  Officer  finds  that  an additional  five  days  from  payment  to issue  the  EOB

is reasonable,  and  the Hearing  Officer  finds  that  those  additional  five  days creates  no greater

financial  burden  on consumers.  PHP's  proposed  amendment  was  made  dung  the  comment  period

and the ten-day  response  period  was  provided.  The  Hearing  Officer  finds  that  the  subject  matter

of  the  amended  rule  or  the issues  determined  by  that  rule  are the  same  as those  in  the  published

proposed  rule.  The  proposed  amendment  may  be adopted,  and  the Hearing  Officer  recommends

that  "10  days"  be changed  to "15  days"  in  proposed  13.10.33.8(B).
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29. PHP opposed  the requirement  of  proposed  13.10.33.9(A)  that  a canier  must  reimburse  an

out-of-state  provider  the Act's  applicable  surprise  billing  rate, because  it will  not  reduce  surprise

bills  to consumers,  as providers  that are not bound  by  New  Mexico  law will  continue  to bill

consumers  theirpreferred  rate,  putting  consumers  and carriers  at a disadvantage  to pay  a negotiated

rate that  may  be lower,  if  the minimum  payment  rate already  begins  at the applicable  surprise

billing  rate.

30.BCBSNM  expressed  similar  concerns  and  recommended  removing  proposed

13.1  0.33.9(A)  because  it may  lead  to out-of-state  providers  simultaneously  receiving  the benefits

of  the Act  while  also retaining  the ability  to balance  bill  New  Mexicans.

31.Ms.  Duhamel  responded  to PHP's  and BCBSNM's  concetans  by pointing  out that

consumers  retain  their  rights  to be held  }iaimless  by  their  carrier  regardless  of  the situs  of  delivery

of  their  care, and consumers  do not  lose this  right  solely  because  they  seek care across  state lines.

Ms. Duhamel  stated that she expects  the Superintendent  to issue a bulletin  describing  the

applicability  of  new  federal  surpiise  billing  law  to out-of-state  providers.

32. The Hearing  Officer  finds  that  the Act  does not  distinguish  between  in-state  and out-of-

state providers,  and the Hearing  Officer  finds  that  the rules  should  not  either.  The  Hearing  Officer

further  finds  that  the newly  enacted  federal  No  Surprises  Act  will  prohibit  out-of-state,  as well  as

in-state,  providers  from  balance  billing  New  Mexico  consumers.  Therefore,  the Hearing  Officer

recornrnends  no change  to proposed  13.10.33.9(A).

33. PHP opposed  the inclusion  of  proposed  13.10.33.9(B)  because  covered  persons  are  often

encouraged,  not  coerced,  by  their  provider  or carrier  into  selecting  out-of-network  providers,  not

because it's  financially  advantageous  for  the provider  or carrier,  but  because  the out-of-network

provider  is recognized  as having  the appropriate  skills  or experience  to perform  the medical

services.  PHP stated that carriers  often  accept  the recommendations  of  the covered  person's
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provider  for  out-of-network  care  through  a different  provider,  assuming  that  the  provider  has  the

covered  person's  best  interests  at heart.  PHP  expressed  concern  that  further  delineating  what

"specific  consent"  means  may  allow  covered  persons  to shift  liability  to carriers  and  providers,

which  was  not  intended  or  contemplated  by  the  Legislature.  Ms.  Duhamel  responded  by  proposing

additional  language  to provide  an exception  for  refetarals  from  in-network  providers  to out-of-

network  providers  authorized  by  the carrier.  The  Hearing  Officer  finds  that  Ms.  Duhamel's

language  addresses  PHP's  concerns.  This  change  to the proposed  rule  meets  the  "logical

outgrowth"  test  because  interested  parties  should  have  anticipated  that  the change  was  possible.

Therefore,  the  Hemig  Officer  recommends  that  a sentence  be added  to the end  of  proposed

13.  10.33.9(B)  to state:  "Specific  consent  is not  required  if  the  covered  person  is referred  to an  out-

of-network  provider  by  an  in-network  provider."

34. PHP  recommended  that  the  bulletin  referred  to in  proposed  13.10.33.9(C)  state  that  the

requirement  for  a surprise  billing  notice  of  rights  only  be  included  in  evidence  of  coverages  issued

on  or  after  January  1,  2022.  PHP  reminded  OSIthat  language  on  surpiise  billing  rights  have  already

been  included  by  carriers  in  current  explanation  of  coverages,  which  was  required  under  Bulletin

2019-007,  issued  on  May  10,  2019.  PHP  suggested  that  t's  may  suffice  any  obligations  OSI  may

have  under  the  Act,  until  new  language  can  be issued  by  bulletin.  Ms.  Duhamel  responded  that  the

Superintendent  will  specify  the  date  in a bulletin.  PHP  did  not  recommend  any  changes  to the

language  of  proposed  13.10.33.9(C),  and  Ms.  Duhamel  did not  provide  any  suggested  language  in

response.  The  Heaffig  Officer  recommends  no  change  to proposed  13.10.33.9(C).

35.  Mr.  Blumenfeld  raised  a concern  that  the  repoit  required  by  proposed  13.10.33.  II  would

not  contain  data  from  the  first  4 months  of  the  current  year,  andMr.  Blumenfeldproposed  language

that  would  refer  to claims  for  the  prior  12 months.  Ms.  Duhamel  responded  that  the  reportmg

timeline  described  in  the  proposed  rule  was  deliberately  designed  by  the  OSI  Life  and  Health
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Division  to produce the most complete report of  surprise billing  claims for the gjzcalendar  year.

The  timeline  allows  for  the  industry-standard  claims  run-out  rate  of  90 days,  as the  vast  majority

of  claims  are filed  and  processed  within  90 days  of  the  date  of  service.  For  example,  claims  for

dates  of  service  in  October  run  out  by  the  end  of  January,  claims  from  November  run  out  by  the

end  of  February  and  claims  with  December  dates  of  service  iun  out  through  the  end  of  March.  The

Life  and  Health  Division  then  added  30 days  to give  the  carriers  time  to produce  and  deliver  their

respective  reports,  making  the  report  due  on  May  1 of  the  current  year.  Ms.  Duhamel  suggested

that,  if  additional  clarity  is desired,  the  proposed  language  could  be modified  to read:  "The  report

shall be filed annually by May l of each year and shall contain data from the fidl  prior calendar

year."  The  Hearing  Officer  finds  that  the  Life  and  Health  Division's  rationale  is appropriate  and

further  finds  that  the  clarifying  language  proposed  by  the  Life  and  Health  Division  is useful.  Tis

change  to the  proposed  rule  meets  the  "logical  outgrowth"  test  because  interested  paities  should

have  anticipated  that  the  change  was  possible.  Therefore,  the  Hearing  Officer  recommends  that

"full"  be added  before  "prior"  and  "calendar"  in proposed  13.10.33.11.

36.  BCBSNM  objected  to proposed  13.10.33.12  extending  provider  grievance  procedures  to

out-of-network  providers  because  such  claims  may  not  be serious  enough  for  a hearing  process  or

may  be otherwise  reconcilable.  BCBSNM  additionally  noted  that  the  provider  giievance  rules  are

cunently  under  review  and  the application  of  new  procedures  cannot  yet  be deternnined.  Ms.

Duhamel  responded  that  it  has  already  received  complaints  from  out-of-network  providers  about

carrierso  failure  to  pay  the  surprise  billing  benchmark  rate,  and  Ms.  Duhamel  asserted  that  it  makes

the  most  sense  to use  the  same  process  to grieve  these  issues  as all  other  issues.  Ms.  Duhamel

stated  that  changes  in  the  rule  will  not  make  the  need  for  consistency  moot.  The  Hearing  Officer

finds  that  it  is appropriate  to allow  providers  a process  to grieve  claims  and  the  provider  grievance
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process,  either  as it currently  exists  or as it may  be amended,  is the appropiiate  process.  The

Hearing  Officer  recommends  no change  to proposed  13.10.33.12.

CONCLUSIONS:

A.  The  Superintendent  has  jurisdiction  over  the  subject  matter  and  the  parties  pursuant

to the  Insurance  Code.

OSI  caused  the  NOPR  to be published  on  November  24,  2020  in  the New  Mexico

Register  and on November  24, 2020  in a newspaper  of  general  circulation  in compliance  with

ISIMSA  1978,  Section  14-4-5.2.

The  NOPR  provided  interested  persons  and the public  appropriate  notice  of  the

hea  ring  and  the  opportunity  to offer  oral  and  wiitten  comments.

The  Hearing  Officer  has considered  all  oral  and  written  comments.

The  proposed  new  sutprise  billing  rule  should  be adopted,  with  changes  set forth

above.

WHEREFORE,  in light  of  the findings  and conclusions  above,  the Hearing  Officer

RECOMMENDS  that  the  Supeffitendent  should  sign  a Final  Order  that  adopts  the  proposed  new

surprise  billing  rule  attached  hereto  as Exhibit  A, and a copy  of  this  Hearing  Officer's  Findings,

Conclusions,  and Recommendations,  with  its attacents,  should  be sent to all persons  on the

attached  Certificate  of  Service.

ISSUED  at Santa  Fe, New  Mexico  this  14ffi day  of  January,  2021.

OFFICE  OF  SUPERINTENDE,NT  OF  INSURANCE

R. Alfred Wa r, H4ring Officer
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the Hearing Officer's Findings, 
Conclusions, and Recommendations was emailed to the following individuals, as indicated 

below, this 14th day of January, 2021. 

Bryan Brock, General Counsel 
Office of Superintendent of Insurance 
P.O. Box 1689, Santa Fe, NM 87504-1689 
Bryan.Brock@state. nm. us 

Todd Baran, Life and Health Attorney 
Office of Superintendent of Insurance 
P.O. Box 1689, Santa Fe, NM 87504-1689 
Todd.Baran@state.nm.us 

Alfred Walker, Heming Officer 
Office of Superintendent of Insurance 
P.O. Box 1689, Santa Fe, NM 87504-1689 
Alfred. Walker@state.mn. us 

Cholla Khomy Assistant Attorney General �=�
Office of the Attorney General -"•� .., 

P.O. Box 1508, Santa Fe, NM 87504�l'5;08 ):,--'• 
ckhoury@mnag.gov :�c
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MELISSA GUTIElrnEZ, Law Clez:5 
Office of Legal Counsel 
Office of Superintendent of Insurance 
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TITLE  13

CHAPTER  10

PART  33

INSURANCE

HEAI,TH  INSURANCE

SURPRISE  BILLING

13.10.33.I  ISSUING  AGENCY:  New  Mexico  Office  of  Superintendent  of  Insurance  ("OSr').

[13.10.33.1  NMAC  - N, 2/01/2021]

13.10.33.2  SCOPE:  These  rules  apply  to every  health  insurance  carrier  ("carrier")  that  provides  health

coverage  under  a policy,  arrangement,  contract  or plan  described  in Section  59A-57A-12  NMSA  1978.

[13.10.33.2  NMAC  - N, 2/01/2021]

13.10.33.3  STATUTORY  AUTHORITY:  Section  59A-2-9  NMSA  1978,  Sections  59A-57A-1  through

59A-57A-13  NMSA  1978  and Section  59A-16-21.3  HA/ISA  1978.

[13.10.33.3  NMAC  - N, 2/01/2021]

13.10.33.4  DURATION:  Permanent.

[13.10.33.4  NMAC  - N,  2/01/2021]

13.10.33.5  EFFECTIVEDATE:Februaiyl,2021,unlessalaterdateiscitedattheendofasection.
[13.10.33.5  NMAC  - N, 2/01/2021]

13.10.33.6  0BJECTIVF,:  To  implement  consumer  protection,  reimbursement,  refund,  repoiting  and appeal

requirements  for  the suiprise  billing  protection  act.

[13.10.33.6  NMAC  - N, 2/01/2021]

13.10.33.7  DEFINITIONS:Fordefinitionsoftermscontainedintlffsrule,refertoSection59A-57A-2

NMSA  1978  and 13.10.29  NMAC.

[13.10.33.7  NMAC  - N, 2/01/2021]

13.10.33.8 REFUNDS  FOR  OVERPAYMENT:

A.  Notice  of  payment  and  right  to a refund.  A  carrier  wlio  reimburses  a provider  for  a surprise  bill

shall  provide  tlie  covered  person  an explanation  of  benefits  ("EOB")  showing,  at a minimum,  the name  of  the

provider,  the date of  service,  the amount  billed  and the amotmt  paid.  As  of  June 1, 2021,  the first  page of  the  EOB

shall  provide  a surprise  billing  explanation  of  benefits  and i'ights  and contain  tlie  following  statement  in  bold  and of
at least 12 point  type:

SURPRISE  BILLING-YOU  RECENTLY  VISITED  A PROVIDER  WHO  IS NOT  IN  YOUR  PLAN'S

NETWOa.  IF YOU  HAVE  ALREADY  PAID  THE  PROVIDER  MORE  THAN  YOU  OWE,  THE  PROVIDER

OWES  YOU  A  REF[JND  WITHIN  45 DAYS  OF  THE  DATE  THE  PROVIDER  RF.CEIVED  OUR  PAYMENT.  IF

YOU  DO  NOT  RECEIVE  A  REFUND  WITHIN  THAT  45-DAY  PERIOD,  YOU  MAY  FILE  AN  APPEAL

WITHIN  180  DAYS  AFTER  EXPIRATION  OF THE  45-DAY  PERIOD  AT  WWW.OSI.STATE.NM.US  OR  1-
855-427-5674.

B.  Issuance  of  the  EOB.  A  carrier  shall  issue  the EOB  witlun  15 days of  the  payment.

C.  Payment  notice  to provider.  A  carrier  wlio  reimburses  a surpiise  bill  shall  inform  the out-of-

network  provider  of  the in-network  cost-sharing  amount  owed  by  tlie  covered  person.  Any  notice  of  the covered

person's  cost-sharing  responsibility  shall  refer  to New  Mexico's  surprise  billing  protections  act and the provider
rights  granted  therein.

D.  Appeal  process.  A  covered  person  may  appeal  a provider's  failure  to make  a timely  or complete

refund  of  an excess  payment  using  the surprise  billing  appeal  form  on OSI's  website.

(1)  The  appeal  must  be filed  witin  180  days after  the expiration  of  the 45-day  period  in

which  the provider  was required  to refimd  the covered  person's  excess  payment.

(2)  The  provider  shall  have  30 days to respond  to the appeal  in writing.

(a)  A  provider's  failure  to timely  respond  shall  result  in an order  from  the

superintendent  directing  the provider  to pay  the full  amount  of  the claimed  refund.

13.10.33  NMAC 1

EXHIBIT A 



(b)  If  a provider  timely  responds  to a refund  appeal,  the superintendent  shall  resolve

tlie  appeal  following  tl'ie rules  that  govern  informal  hearings.  If  the superintendent  determines  that  a provider  owed  a

refund,  the superintendent  shall  order  the provider  to pay  the refund  amount  witli  interest  pursuant  to Section  59A-

16-21.I  NA/ISA  1978.

E.  EOB  Alternative.  A  carrier  may  file  with  the superintendent,  and request  approval  to use, an

alteniate  form  or  style  of  surprise  billing  EOB.  The  superintendent  shall  approve  tlie  alternate  EOB  if  it is at least  as

likely  to convey  a member's  rights  under  the Surprise  Billing  Act  as the EOB  reqriired  by Subsection  A of  tliis  rule.

[13.10.33.8  NMAC  - N, 2/01/2021]

13.10.33.9  COVERED  PERSON  RIGHTS:  A  canier  shall  afford  a covered  person  these  riglits:

A.  Out  of  state  care.  A  carrier  shall  reimburse  a surprise  medical  bill  as required  by  law  regardless

of  the situs  of  delivery  of  the  medical  care, including  medical  care rendered  out-of-state.

B.  Specificconsent.ForpurposesofSubparagrapl'i(b)ofParagraph(1)ofSubsectionYofSection

59A-57A-2  NMSA  1978,  "specific  consent"  sliall  only  be valid  if  tlie covered  person  lias a meaningful  choice

between  a participating  provider  and a nonparticipating  provider;  the covered  person  was not  encouraged  or coerced

by  a network  provider  or the carrier  into  selecting  the out-of-network  provider;  and the covered  person  signs  a notice

and disclosure  statement,  at least  five  days before  the service  or  supply  is received,  acknowledging  that  the  covered

person  may  be liable  for  a balance  bill  arid chooses  to receive  the service  or supply.

C.  Notice  of  Rights.  A  carrier  shall  provide  each covered  person  with  notice  of  surprise  billing

protection  act rights  in  the plan's  evidence  of  coverage  and as directed  by  the superintendent  in a bulletin.

[13.10.33.9 NMAC - N, 2/01/20211

13.10.33.10  PROVIDER  CLAIM  SUBMISSION:  An  out-of-network  provider  shall  not  bill  a covered  person

for  a potential  surprise  bill  without  first  submitting  the bill  to the covered  person's  designated  carrier  and obtaining  a

payment  or denial.

[13.10.33.10  NMAC  - N,  2/01/2021]

13.10.33.11  REPORTS  REQUIRED:  A  canier  sliall  annually  submit  a surprise  billing  data  report  using  a

template  provided  by  the superintendent.  The  template  shall  require  a carrier  to repoit  changes  to the  percent  of

claims  paid  for  emergency  services.  The  repoit  shall  be filed  annually  by  May  1st  of  each  year  and shall  contain  data

from  the  full  prior  calendar  year.

[13.10.33.11  NMAC  - N,  2/01/2021]

13.10.33.12  PROVIDER  COMPLAINTS:  A  provider  may  dispute  the  denial,  or reimbursement  amount,  of  a

surprise  bill  pursuant  to the applicable  procedures  in 13.10.16  NMAC.

[13.10.33.12  NMAC  - N, 2/01/2021]

13.10.33.13  SEVERABILITY:  If  any section  of  tis  iule,  or  the applicability  of  any  section  to any person  or

circumstance,  is for  any  reason  held  invalid  by a court  of  competent  jurisdiction,  the remainder  of  the rule,  or the

applicability  of  such  provisions  to other  persons  or circumstances,  shall  not  be affected.

[13.10.33.13  NMAC  - N,  2/01/2021]

History  of  13.10.33  NMAC:  [RESERVED]
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