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BEFORE  THE  NEW  MEXICO  OFFICE  OF  SUPERINTENDENT  OF  INSURANCL

IN  THE  MATTER  OF  THE  PETITION  )

OF  GREATER  ALBUQUERQUE  )

MEDICAL  ASSOCIATION  )

Docket  No.  20-00051-COMP-CL'-,

HEARING  OFFICER'S  RECOMMENDED  DECISION

THIS  MATTER  comes  before  Heating  Officer  R. Alfred  Walker,  appointed  by  the  New

Mexico  Superintendent  of  Insurance  ("Superintendent")  following  the petition  of  the Greater

Albuquerque  Medical  Association  ("GAMA")  for  a declaratory  ruling  pursuant  to Section  12-8-9

NMSA  1978  (1969)  and 13.1.6.8  NA/IAC.  Having  considered  the petition,  the response  of  the

Office  of  Superintendent  of  Insurance  ("OSI"),  and GAMA's  reply,  and  being  fully  informed  in

the  premises,

THE  HEARING  OFFICER  FINDS  AND  CONCLUDES:

1.  GAMA's  petition  meets  the reqriirements  to invoke  the Superintendent's  authority  to issue

a declaratory  iuling  under  Section  12-8-9  NMSA  1978  and  13.1.6.8  NMAC.

2. The  Superintendent  entered  an Order  Setting  Hearing  and  Appointing  Hearing  Officer  on

September  24, 2020.

3. The  Order  Setting  Hearing  and  Appointed  Heating  Officer,  inter  alia,  appointed  R. Alfred

Walker  as the Hearing  Officer  to conduct  an informal  hearing  on the submission  of  the  paities,

gave  OSI  a deadline  of  21 days  after  entiy  of  the Order  for  OSI  to respond  to the petition,  and

allowed  GAMA  21 days  after  OSI's  response  to reply.

4. OSIrespondedtothepetitiononOctoberl5,2020.

5. GAMA  replied  on  October  23, 2020.
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6. GAMA  seeks  a declaration  that  its proposed  Physician  Wellness  Program  ("PWP")  is not

"insurance"  as defined  in the  New  Mexico  Insurance  Code.

7. OSI  responded  that  the  record  is not  developed  enough  to detennine  that  the  PWP  is or is

not  "insurance"  but  the PWP  is nevertheless  subject  to regulation  by  the Superintendent.

8. GAMA  replied  that, assuming  the regulatory  authority  of the  Superintendent,  the

Superintendent  should  approve  GAMA's  PWP.

9. OSIreliesonSection59A-15-16NMSAl978(1993)fortheSuperintendent'sjurisdiction

over  GAMA.  OSI  Response  Brief  at 4 n.l.  That  provision  is pait  of  the Health  Care  Benefits

Jurisdiction  Act,  Sections  59A-15-14  through  -19  NMSA  1978  (1991,  as amended),  and  it  states:

Notwithstandu'ig  any  other  provision  of  law  and  except  as provided  in  the Health

Care  Benefits  Jurisdiction  Act,  any  person  who  provides  coverage  in  this  state  for

health  benefits,  including  coverage  for  medical,  surgical,  hospital,  osteopatic,

acupuncture  and  oriental  medicine,  ciropractic,  physical  therapy,  speech

pathology,  audiology,  professional  mental  health,  dental  or optometric  expenses,

whether  such  coverage  is by  direct  payment,  reimbursement  or  otherwise,  shall  be

presumed  to be subject  to the  provisions  of  the  Insurance  Code  and  the  jurisdiction

of  the superintendent  unless  the person  provides  evidence  satisfactory  to the

superintendent  that  he is subject  exclusively  to the  jurisdiction  of  another  agency

of  this  state  or  the  federal  government.

NMSA  1978,  S, 59A-15-16.  Thus,  this  provision  applies  to "any  person"  who  "provides  coverage"

for  "health  benefits,"  including  but  not  limited  to the listed  benefits,  regardless  whether  that

coverage  is by  direct  payment,  reimbursement,  "or  otherwise[.]"  This  provision  applies  to GAMA.

10. "In  the statutes  and rules  of  New  Mexico  'person'  means  an individual,  corporation,

business  tnist,  estate,  trust,  partnership,  limited  liability  company,  association,  joint  venture  or  any

legal  or commercial  entity[.]"  NMSA  1978,  § 12-2A-3(E)  (1993).  "GAMA  is a New  Mexico

domestic non-profit organization[.]" GAMA's Petition for Informal Administrative Hearing, 'fl 1.

GAMA  is a person.
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11.  The  PWP  as proposed  by  GAMA  "provides  coverage  in tl'iis  state  for  health  benefits[.]"

"Coverage"  is not  defined  in the Health  Care  Benefits  Jurisdiction  Act.

Unless  a word  or  pmase  is defined  in  the  statute  or  rule  being  constiued,  its  meaning

is deteimined  by  its context,  the  rules  of  grammar  and common  usage.  A  word  or

phrase  that  has acquired  a technical  or paiticular  meaning  in a paiticular  context

has that  meaning  if  it  is used  in  that  context.

NMSA  1978,  § 12-2A-2  (1997).  "Coverage"  means  "[i]nclusion  of  a risk  under  an insurance

policy;  the risks  witliin  the scope  of  an insurance  policy[.]"  Black's  Law  Dictionary  "coverage

(l)"  (11'  ed. 2019).  The  parties  have  determined  that  it is unnecessary  to answer  the question

whether  GAMA's  PWP  is "insurance."  But  GAMA's  PWP  includes  the  risk  of, and  thus  provides

coverage  for,  "professional  mental  health"  expenses,  which  is enumerated  in  the  non-exclusive  list

of  "health  benefits"  in Section  59A-15-16.

12. Interpreting  Section  59A-15-16  to include  GAMA's  PWP  furthers  Legislative  intent.  "The

puipose  of  the  Health  Care  Benefits  Juiisdiction  Act  is to assure  the superintendent's  jurisdiction

over  providers  of  healtli  care benefits  in this  state[.]"  NMSA  1978,  § 59A-15-15  (1991).  When

engaged  in statutory  construction,  the "guiding  principle  is to determine  and give  effect  to

legislative intent." Balcer v. Hedstrom, 2013-NMSC-043, ffl 11, 309 P.3d 1047, quoting El Paso

Elec. Co. v. N.M Pub. Reg. Comm n, 2010-NMSC-048,'ff  7, 149 N.M. 174, 246 P.3d 443."We

will  not constiue a statute to defeat its intended purpose." Baker, % 21 (internal quotation marks

and  alteration  marks  omitted).  The  intent  of  the  Health  Care  Benefits  Jurisdiction  Act  is to exercise

jurisdiction  over  "providers"  of  health  care  benefits.  GAMA  is a provider  of  health  care  benefits

in  this  state  through  its  PWP.

13.  "Health  benefits"  is defined  by reference  to a list  of  included  (but  not  exclusive)  health

care  services  in Section  59A-15-16.  Thus,  "health  benefits"  is defined  by its context.  GAMA's
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PWP  includes  "coverage"  for  "professional  mental  health"  expenses,  which  is enumerated  in the

non-exclusive  list  of  "health  benefits"  iri Section  59A-15-16.

14. GAMA's  proposed  PWP  will  pay  for  healtli  benefits  "by  direct  payment,  reimbursement

or otherwise[.]"  The  statute  is not  limited  to traditional  indemnification,  whether  called  direct

payment  or reimbursement,  or other  traditional  payment  metliods.  The Legislature's  use of  the

phrase  "or  otherwise"  indicates  an intent  to include  any  possible  method  of  paying  for  health

benefits  GAMA  may  use for  its PWP.

15.  GAMA's  proposed  PWP  will  provide  coverage  for  health  benefits.  This  makes  the  PWP  a

health  benefits  plan.  "'  [H]ealth  benefits  plan'  means  a policy  or agreement  entered  into,  offered  or

issued  by  a health  insurance  cariier  to provide,  deliver,  arrange  for,  pay  for  or  reimburse  any  of

the costs  of  health  care  services[.]"  NMSA  1978,  § 59A-16-21.2(C)(1)  (2019).  (Discussion  of  the

definition  of  "health  insurance  carrier"  is below.)  The  PWP  will  be offered  by GAMA  in  New

Mexico  to provide,  deliver,  arrange  for,  or reimburse  costs  of  health  care services  contemplated

by  the  PWP.  Respondent  intends  to offer  a health  benefits  plan  in  New  Mexico.

16. BecauseGAMAintendstoofferahealthbenefitsplan,GAMAisahealthinsurancecarrier.

"[H]ealtli  insurance  carrier"  means  an entity  subject  to tlie insurance  laws  and

regulations  of this  state,  including  a health  insurance  company,  a health

maintenance  organization,  a hospital  and health  services  corporation,  a provider

service  network,  a nonprofit  health  care  plan  or any  other  entity  that  contracts  or

offers  to contract,  or enters  into  agreements  to provide,  deliver,  arrange  for,  pay  for

or  reimburse  any  costs  ofhealth  care  services,  or  that  provides,  offers  or administers

health  benefits  plans  or  managed  health  care  plans  in  this  state.

NMSA  1978,  !S) 59A-16-21.2(C)(2).  GAMA  is an "entity  that  contracts  or offers  to contract,  or

enters  into  agreements  to provide,  deliver,  arrange  for,  pay  for  or reimburse  any costs  of  health

care  services,  or  that  provides,  offers  or administers  health  benefits  plans  ... in this  state."  GAMA

is a health  insurance  canffler  that  offers  a health  benefits  plan  in  New  Mexico.

HEARING  OFFICER'S  RECOMMENDED  DECISION

Docket  No.  20-00051-COMP-CL

4iPage



17. GAMA  seeks approval  of  its PWP  in order  to avoid  violating  Section  59A-16-21.2(A),

which  states: "No  person  or entity  shall  sell  or issue, or cause to be sold  or issued,  a health  benefits

plan  that  is unlicensed  or unapproved  for  sale or delivery  in the state."

18. The  Superintendent  may  approve  the PWP  to be offered  by GAMA.

If  an entity  enters into  a contract  providing  covered  services  with  a health  care

provider,  but  is not  engaged  in activities  which  would  require  it to be licensed  as a

health  care insurer,  such entity  shall file with  the superintendent  information

describing  its activities,  a description  of  the contract  or agreement  it has entered

into  with  the health  care providers,  and such  other  information  as is required  by  the

provisions  of  the Health  Care Benefits  Jurisdiction  Act and any regulations

promulgated  under  its authority.  Employers  who  enter into  contracts  with  health

care providers  for  the exclusive  benefit  of  their  employees  and dependents  are

subject  to the Health  Care Benefits  Jurisdiction  Act  and are exempt  from  this

requirement  only  to the extent  required  by  federal  law.

NMSA  1978,  § 59A-22A-4(C)  (1993).

19. The Hearing  Officer  finds  that GAMA  has filed  in its petition  information  describing

GAMA's  activities  as required  by Section  59A-22A-4(C).

20. The  Hearing  Officer  finds  that  GAMA  has filed  in its petition  a description  of  the contract

or agreement  it has entered  into  (or  will  enter  into)  with  the health  care providers  as required  by

Section  59A-22A-4(C).

21. The  Hearing  Officer  finds  that  there  is no other  infoimation  required  from  GAMA  by  the

provisions  of  the Health  Care  Benefits  Jurisdiction  Act  and any regulations  promulgated  under  its

authority.

22. As GAA/LA,  through  its PWP,  contracts  with  health  care  providers  for  the exclusive  benefit

of  its members,  the Hearing  Officer  finds  that  GAMA's  proposed  PWP  is limited  in scope  and is

not  intended  to, and will  not,  supplant,  replace,  or impair  any  major  medical  plan  issued  to any  of

GAMA's  members.
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23. The Hearing  Officer  finds  that GAMA's  goal of  providing  mental  health  assistance  to

member  physicians  through  its PWP  is laudable  and in the public  interest.

24. The  Hearing  Officer  finds  that  it is unnecessary  to determine  GAMA's  original  question

whether  its PWP  is "insurance"  for  purposes  of  the Insurance  Code.

25. The Hearing  Officer  finds  that  GAMA's  proposed  PWP  is subject  to tlie  Superintendent's

jurisdiction  and regulation.

26. The Hearing  Officer  finds  that  the Superintendent  should  approve  GAMA's  proposed

PWP.

WHEREFORE,  in light  of  the findings  and conclusions  above,  the Hearing  Officer

RECOMMENDS  that  the Superintendent  should  sign  an Order  that  approves  GAMA's  PWP,  and

that  a copy  of  this  Hearing  Officer's  Recommended  Decision  should  be sent to all  persons  on the

attached  Ceitificate  of  Service.

ISSUED  at Santa  Fe, New  Mexico  this  1 7'  day of  December,  2020.

OFFICE SUPERINTENDENT  OF  INSURANCE

R. Alfred  Wa  r, H Officer
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CERTIFICATE  OF  SERVICE

I HEREBY  CERTIFY  that  I sent  of  a tnie  and correct  copy  of  the foregoing  Hearing

Officer's  Recommended Decision to the following  individuals,  as indicated below, this 17'  day
of  December,  2020.

Ryan  H. Hairigan

SaucedoChavez,  p.c.
p.o.  Box  30046

Albuquerque,  NM  87190

rharrigan@saucedochavez.com

Todd  S. Baran,  Legal  Counsel

Office  of  Superintendent  of  Insurance

p.o.  Box  1689

Santa  Fe, NM  87504-1689

Todd.Baran@state.nm.us

Bryan  E. Brock,  General  Counsel

Office  of  Superintendent  of  Insurance

p.o.  Box  1689

Santa  Fe, NM  87504-1689

bryan.brock@state.nrn.us

R. Alfred  Walker,  Hearing  Officer

Office  of  the Supeiintendent  of  Insurance

p.o.  Box  1689

Santa  Fe,  NM  87504-1689

alfred.walker@state.nm.us

Office  of  Superintendent  of  Insffance

melissa.gutierrez@state.nm.us
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