
BEFORE  THE  NEW  MEXICO  SUPERINTEpNT  OF  INSURANCE

IN  THE  MATTER  OF  ADOPTING  RATES

AND  FORMS  FOR  TITLE  INSTJRANCE  ) Docket-No.  20-00048-RATE-PC

HEARING  OFFICER'S  FINDINGS,  CONCLUSIONS,  AND  RECOMMENDATIONS

THIS  MATTER  comes  before  the  New  Mexico  Office  of  Superintendent  of  Insurance

("Superintendent"  or  "OSI")  following  a public  hearing  for  comment  pursuant  to the  Notice  of

Proposed  Rulemaking  ("NOPR")  filed  in  this  docket  and  published  as required  by  law  in the  New

Mexico  Register  on  September  30,  2020  and  in  the  Albuquerque  Journal  on  September  30,  2020

and  distributed  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

The  Hearing  Officer,  having  reviewed  the  NOPR,  having  conducted  a public  hearing,

having  reviewed  the  written  submisions  to the  docket,  and  being  otherwise  fully  infomied  in  the

premises,  makes  the  following  findings,  conclusions,  and  recommendations:

FINDINGS:

1.  The  Superintendent  has  jurisdiction  over  the  subject  matter  and  the  paities  pursuant  to the

New  Mexico  Insurance  Code,  NMSA  1978,  Sections  59A-1-1  et seq.  ("Insurance  Code").

2.  The  Superintendent  designated  R. Alfred  Walker  as the  Hearing  Officer  to preside  over

this  matter.

3.  The  OSI  issued  a NOPR  and  published  the  NOPR  on in  the  New  Mexico  Register  on

September  30,  2020  and  in  the  Albuquerque  Journal  on  September  30,  2020,  and  OSI  distributed

the  NOPR  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

4.  TheNOPRgavenoticeofapublichearing,scheduledforNovember2,2020,toacceptoral

comments  on  the  rates  and  foims  that  are proposed  to be removed  from  the replacement  rules

proposed  in  the  companion  docket,  No.  20-00047-RUI,E-PC.

HEARING  OFFICER'S  FINDINGS,  CONCLUSIONS,  AND  RECOMMENDATIONS

Docket  No.  20-00048-RATE-PC

P a r,," e l



5. The  NOPR  infotmed  the  parties  and  the  public  of  the  process  by  which  the  Hearing  Officer

would  conduct  the  hearing  and  how  parties  and  the  public  could  make  comments  on the  rates  and

foims  that  are proposed  to be removed  from  the replacement  iules  and have  those  comments

considered.

6. The  puipose  of  the proposed  replacement  iules  is to modeiize,  streamline,  update  and

supplement  existing  title  rules;  to harmonize  rules  with  title  statutes  and  statutory  definitions;  and

to establish  efficient  practices  for  promulgating  title  rates and foims.  The putapose of  the

ratemaking  is to consider  the  rates  and  foims  that  are  proposed  to be removed  fromthe  replacement

mles.

7. Statutory  authority  for  removal  of  the  rates  and  foims  that  are  proposed  to be removed  from

the replacement  rules  is found  in Sections  59A-2-8,  59A-2-9,  59A-30-4,  59A-30-6,  59A-30-6.1,

59A-30-6.2  and  59A-30-8  NMSA  1978.

8. On  November  2, 2020,  OSI  conducted  the  public  hearing.

9. Orlando  Lucero,  of  Fidelity  National;  Date  Rycraft,  Vice-President  of  the New  Mexico

Land  Title  Association  ("NMLTA")  and  General  Counsel  for  First  American  Title;  Brent  Moore,

of  the Montgomery  & Andrews  law  firtn;  Rick  Alvidrez,  counsel  for  NMLTA;  Joshua  Payne,

President  of  NMLTA;  and Margaret  Caffey-Moquin,  from  the  Office  of  Legal  Counsel  for  OSI,

made  comments  at the  public  hearing.

10.  Ms.  Caffey-Moquin  submitted  a proposed  form  of  order  removing  rates  and forms  from

the  replacement  rules.

11. NA/ILTA  filed  a motion  to adopt  additional  or  amended  forms.

12. Ms. Caffey-Moquin  responded  to NMTLA's  motion,  and NMLTA  timely  submitted

response  comments  to OSI  in  both  dockets.
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13.  All  comments,  oral  and  written,  have  been  made  part  of  the  record.

14.  OSI  has adopted  rules  for  rulemaking,  which  state:

The  superintendent  may  adopt,  amend,  or  reject  the  proposed  iule.  Any

amendments  to the proposed  iule  must  fall  within  the  scope  of  the  cutrent

iulemaking  proceeding.  Amendments  to a proposed  rule  are  within  the  scope  of  the

rulemaking  if  the  amendments:

(1)  are  a logical  outgrowth  of  the  iule  proposed  in  the  notice;  or

(2)  are  proposed,  or  are reasonably  suggested,  by  comments  made  during  the

comment  period,  and  the  10  day  response  peiiod  after  the  close  of  the  comment

period  has  been  provided;  and

(a)  any  person  affected  by  the  adoption  of  the  rule,  if  amended,  should  have

reasonably  expected  that  any  change  from  the published  proposed  rule

would  affect  that  person's  interest;  or

(b)  the  subject  matter  of  the  amended  rule  or  the  issues  determined  by  that

rule  are  the  same  as those  in  the  published  proposed  iule.

13.1.4.13(C)  NMAC.  The  "10  day  response  period  after  the  close  of  the comment  period"  is ten

calendardays.  13.1.4.11(B)NMAC.

15. 13.1.4.13(C)  NMAC  contemplates  that  OSI  amend  a proposed  rule  if  the  amendment  is a

"logical  outgrowth"  of  the proposed  rule  or  the amendment  is proposed  during  the  comment

period,  with  ten  calendar  days  to respond  to  the  proposed  amendment.

16.  The  NOPR  informed  interested  parties  that  the  comment  period  ended  at 4:00  p.m.  on

November  2, 2020  and  that  the  response  comment  period  ended  at 4:00  p.m.  on  November  13,

2020.  Thus,  the  "10  day  response  period  after  the  close  of  the  comment  period"  was  provided.

17.  Although  there  appears  to  be  no  New  Mexico  case  law  addressing  the  issue,  federal  courts

have  recognized  that  administrative  agencies  may  make  changes  in  the  proposed  rule  after  the

comment  period  without  a new  round  of  hearings,  as long  as the  final  rule  is a "logical  outgrowth"

of the proposed rule. Market Synergy Grottp, Inc. v. US. Dep't  of  Labor, 885 F.3d 676, 681 (10'

Cir. 2018); ZenMagtxets, LLC v. ConsumerProd. Safety Comm'n, 841 F.3d, 1141, 1154 (10'  Cir.

2016).  "A  final  rule  qualifies  as a logical  outgrowth  if  interested  parties  should  have  anticipated
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that  the  change  was  possible,  and  thus  reasonably  should  have  filed  their  comments  on  the  subject

during  the notice-and-comment  period."  Market  Synergy  at 681  (internal  quotation  marks

omitted);  Zen  Magnets  at 1154.

18.NMLTA  asserted  that  the combined  nature  of  the replacement  rulemaking  and  the

ratemaking  permits  the  Hearing  Officer  to rely  on  tlie  "logical  outgrowtli"  standard  to adopt  new

foims  and  amend  existing  forms,  with  associated  rates,  in  the  ratemaking  and  amend  the  proposed

replacement  rules  to reflect  those  actions.  Ms.  Caffey-Moquin  responded  that  a significant

adoption  of  new  or  amended  forms,  even  with  minimal  rates,  requires  more  time  and  consideration

from  OSI  in a separate  docket  dedicated  to that  process,  and  that  appropriate  notice  was  not

provided  to  the  public  in  the  ratemaking  proceeding.  The  Hearing  Officer  assumes  that  the  "logical

outgrowth"  standard  applies  to both  the  ratemaking  and  rulemaking  processes  but  notes  that  the

NOPR  in  t's  ratemaking  specifically  stated  that  the  proceeding  would  be  for  rates  and  forms  that

are proposed  to be removed  from  the  replacement  iules.  Removal  of  fornns  does  not  necessarily

imply  addition  or  amendment  of  foims  and  rates.  The  Hearing  Officer  finds  that  OSI  needs  more

time  to consider  the  proposed  new  and  amended  forms  and  any  associated  rates.  The  Heating

Officer  recommends  a process  where  OSI  and  interested  stakeholders  can  discuss  those  forms  and

rates,  as pait  of  an interii'n  ratemaking  or  as pait  of  the  2021  Biennial  Ratemaking,  and  therefore

recommends  that  no  new  foims  or  rates  be  adopted  in  this  docket  number.

19.  NMLTA  proposed  correcting  and  updating  the  form  table  attached  by  OSI  to its  proposed

Order  as Exhibit  C, and  NMLTA  provided  a substitute  table.  The  Hearing  Officer  finds  that  there

is substantial  evidence  to support  NMLTA's  form  table  and  therefore  recommends  using  that  table.
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20.  NMLTA  proposed  replacing  the  NM  form  6 attached  to the  proposed  Order  with  a version

approved  in a prior  ratemaking.  The  Heating  Officer  finds  that  there  is substantial  evidence  that

NMLTA's  version  is the correct  one and  recommends  using  that  version.

21.  NMLTA  additionally  commented  on rates  and forms  promulgated  by  OSI  in  an effort  to

achieve  greater  consistency  and  clarity,  and  NMLTA  offered  to work  with  OSI  toward  these  ends.

The  Hearing  Officer  finds  that  no additional  changes  should  be made  at this  time,  but  the Hearing

Officer  recommends  that  OSI  and stakeholders  work  on these iSSues  in  another  ratemaking

process.

22. The  tables  and  forms  resulting  from  tis  ratemaking  proceeding  are attached  hereto.  The

Hearing  Officer  has adopted  NMLTA's  proposed  form  table  as Exhibit  C hereto.  The  Hearing

Officer  has replaced  OSI  Exhibit  D, Pages 21 tlirough  23, with  NMLTA's  Exhibit  A to its

Response  Comments.

CONCLUSIONS:

A. The  Supeiintendent  has  jurisdiction  over  the subject  matter  and  the  parties  pursuant

to the  Insurance  Code.

B.  OSI  caused  the  NOPR  to be published  on September  30, 2020  in  the  New  Mexico

Register  and on September  30, 2020  in a newspaper  of  general  circulation  in compliance  with

NMSA  1978,  Section  14-4-5.2.

C.  The  NOPR  provided  interested  persons  and the public  appropriate  notice  of  the

hearing  and  the oppoitunity  to offer  oral  and  written  cori'unents.

D.  The  Hearing  Officer  has considered  all  oral  and  written  comments.

E.  The  proposed  foims  and  tables,  with  changes  set forth  above,  should  be removed

from  the  replacement  rules  and  their  use approved  by  the Superintendent.
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WHEREFORE,  in light  of  the findings  and conclusions  above,  the Hearing  Officer

RECOMMENDS  that  the Superintendent  should  sign  a Final  Order  that  removes  the  foims  and

tables  attached  hereto  from  the  replacement  rules  adopted  in  Docket  No.  20-00047,  and  a copy  of

this  Hearing  Officer's  Findings,  Conclusions,  and Recommendations,  witli  its attachi'nents,  sliould

be sent  to all  persons  on  the  attached  Certificate  of  Service.

ISSUED  at Santa  Fe, New  Mexico  tis  1 7'h day  of  December,  2020.

OFFICE  F SUPERINTENDENT  OF  INStJRANCE
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CERTIFICATE  OF  SERVICE

I HEREBY CERTIFY that a true and cotarect copy of the foregoing Hearing Officer 's
Findirxgs,  Conclusions,  and Recommendations  was emailed  to the following  individuals,  as

indicated  below,  tis  I 7'  day of  December,  2020.

Biyan  E. Brock,  General  Counsel

Office  of  Superintendent  of  Insurance

p.o. Box  1689,  Santa  Fe, NM  87504-1689

bryan.brock@state.nm.us

Margaret  Caffey-Moquin,  Legal  Counsel

Office  of  Superintendent  of  Insurance

p.o.  Box  1689,  Santa  Fe, NM  87504-1689

margaret.moquin@state.nm.us

Richard  L. Alvidrez

Miller  Stratveit,  P.A.

500 Marquette,  N.W.,  Suite  1100

Albuquerque,  NM  87102

ralvidrez@mstlaw.com

Cholla  Khoury  ASsistant  Attoi'ney  General

Office  of  the Attorney  General

p.o. Box  1508,  Santa  Fe, NM  87504-1508

ckhoury@nmag.gov

R. Alfred  Walker,  Hearing  Officer

Office  of  Superintendent  of  Insurance

p.o. Box  1689,  Santa  Fe, NM  87504-1689

alfred.walker@state.nm.us

Joshua  Payne

President,  NMLTA

1511 University  Blvd.  NE

Albuquerque,  NM  87102

Josh@saniuantitle.com

MELISSA  Y.  GU'MfERREZ.  Law  Cl!rk

Office  of  Legal  Counsel  o"
Office  of  Superintendent  of  Insurance
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