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The  matter  before  the  hearing  officer  is Respondent's  petition  for  a deterinination  whdiher

IN  THE  MATTER  OF  THE  PETITION

OF  GREATER  ALBUQUERQUE

MEDICAL  ASSOCIATION

its  proposed  physician  wellness  program  is "insurance"  as that  teim  is defined  in  NMSA  1978,  §

59A-1-5  (1984),  and for  a deteimination  whether,  by  offering  and adrninistenng  that  program,

Respondent  is "transacting  insurance"  pursuant  to NMSA  1978,  § 59A-1-13  (1984).  As  ordered

by the superintendent  of  insurance  ("superintendent"),  the Office  of  Legal  Counsel  ("OLC")

respectfully  submits  tis  brief  in  response  to the  petition.  In  sum,  OLC  contends  that  the  record  is

not sufficiently  developed  to make  either  of  the requested  deteiminations.  Nevertheless,  the

hearing  officer  should  find  and  conclude  that  the  proposed  program  is subject  to regulation  by  the

New  Mexico  Office  of  Superintendent  of  Insurance  ("OSI"),  no matter  whether  it constitutes

"insurance  "

The  Record  is not  Sufficiently  Developed  to Determine  Whether  the  Proposed  Program  is

GGInsurance"

NMSA  1978,  Eg 59A-1-5,  defines  "insurance"  as:

a contract  whereby  one undeitakes  to pay  or indemnify  another  as to loss from

certain  specified  contingencies  or perils,  or to pay  or grant  a specified  amount  or

determinable  benefit  in  connection  with  ascertainable  risk  contingencies,  or to act

as surety.

New  Mexico  applies  a "principal  object  and  purpose"  test  to determine  whether  a transaction

involves"insurance" under tis  statute. See Guest v. Allstate Ins. Co., 2010-NMSC-047, ffl 67, 149

N.M.  74. Under  that  test,  a contract  that  has, as its  principal  object  and  purpose,  shifting  a risk  of

loss  through  indemnification  will  constitute  "insurance."  Conversely,  a contract  under  which  risk
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shifting  is only  incidental  to some other principal  object  and puipose  will  not constitute

"insurance"

Respondent  asseits  that  the proposed  program  does not  qualify  as insurance  under  this  test

based on the decision in New Mexico Life Ins. Guaranty Ass'n v. Moore, 1979-NMSC-048, 93

N.M.  47. In  this  case, the Court  held  that  a health  maintenance  organization  ("HMO")  does not

transact  insurance  because  the principal  object  and puipose  of  an HMO  is to provide  member-paid

services,  and not  to provide  indemnity  or bear iisk.  Whether  that conclusion  remains  valid  is

questionable.  Since  Moore  was decided,  the HMO  model  of  health  care delivery  evolved,  and an

HMO  now  bears risk  and provides  indemnification.  That  being  so, the modern  view  is that  an

HMO  is an insurer  and transacts  insurance.  See, generally,  Rush  PrudentialHMO,  Inc.  v. Morari,

536 U.S.  355, 364, 122 s.ct.  2151,  153 L.Ed.2d  375 (2002).

The  Moore  court's  conclusion  that  an agreement  to provide  a service  is not "insurance"

remains authoritative. See Guest, ffl 65. Neveitheless, this principal does not answer Respondent's

questions.  The proposed  program,  as described  by Respondent,  is not a service  agreement.

Respondent  is not in the business  of  providing  counseling  services,  and Respondent  will  not

provide  those  services  under  the proposed  program.  Rather,  Respondent  proposes  to arrange  and

pay for private  practice  counselors  to provide  a limited  number  of  counseling  services  to

Respondent's  members  and, perhaps,  to other  physicians  who  desire  counseling

Respondent  will  bear risk  under  this airangement.  If  each of  Respondent's  physician

members  has a right  to receive  up to eight  counseling  sessions  as a benefit  of  membership,

Respondent  will  bear the risk  of  an under-funded  obligation  unless each physician  pays a

membership  fee that  will  cover  the costs of  those sessions,  or unless  Respondent  has a credible

actuaiial  analysis  showing  that membershxp  revenue  will  meet  or exceed  expected  counseling
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utilization.  Respondent  is also  responsible  for  indemnification.  Respondent  is obligated  to

reimburse  the  counseling  providers  for  services  rendered  to Respondent's  physician  members.

Because  Respondent  proposes  to  become  an indemnitor,  and  bear  risk,  its  proposed  program  may

constitute  insurance  depending  on whether  the  proposed  program  is the  principal  object  and

purpose  of  the  membership  agreement.

Ceitainly,  if  a physician  can  subsciibe  to the  program  without  joining  Respondent,  as

Respondent's  filing  suggests  will  happen,  the  principal  object  and  purpose  of  that  transaction

would  be iisk  shifting  and  indemnification,  i.e., insurance.  Whether  Respondent  is transacting

insurance  with  respect  to  physician  members  will  depend  on  the  other  benefits  of  membership,  and

their  relative  costs.  For  example,  if  Respondent's  charges  a current  annual  membership  fee of

$1,000,  but  plans  to increase  that  fee  to $1,500  to support  the  proposed  program,  one-tird  of  the

membership  is allocable  to the  proposed  program.  If  membership  in  Respondent  does  not  include

any  other  equally  significant  quantifiable  benefit,  the  principal  object  andpuipose  of  a membersip

would  arguably  be the proposed  program,  which  would  make  it insurance.  Conversely,  if

Respondent  will  charge  the  same  membership  fee  with  or  without  the  proposed  program,  or  there

are other  equal  or greater  quantifiable  benefits  of  membership,  then  the  principal  object  and

purpose  of  the  membership  agreement  arguably  would  not  be the  proposed  program,  i.e., not

insurance.

Respondent's  filing  does not  include  any  information  on the benefits  or costs  of

membership;  on  the  relative  membership  cost  of  the  proposed  program;  on  utilization  assumptions

or projections;  or on  projected  risk  or risk  based  capital.  That  being  so, it is not  possible  to

determine  if  a membership  agreement  that  includes  the  proposed  program  constitutes  insurance,

or  whether  selling  a membersip  would  constitute  transacting  insurance.
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OSI  Would  Have  Regulatory  Authority  Over  the  Proposed  Program

Even  if  the proposed  program  did  not  constitute  insurance,  OSI  would  have  regulatoiy

authorityovertheprogrmn.  ThisconclusionfollowsfromtheapplicationofNMSA1978,§59A-

16-21.2(A)  (2019),  which  provides  that  "[n]o  person  or entity  shall  sell  or issue,  or cause  to be

sold  or issued,  a health  benefits  plan  that  is unlicensed  or unapproved  for  sale  or deliveiy  in  the

state."  For  purposes  of  this  proscription,  NMSA  1978,  § 59A-16-21.2(C)(1)  (2019)  defines  a

"health  benefits  plan"  as "a  policy  or agreement  entered  uito,  offered  or issued  by a health

insurance  carrier  to provide,  deliver,  arrange  for,  pay  for  or  reimburse  any  of  the  costs  of  health

care  services."  Under  the proposed  program,  Respondent  would  arrange  and  pay  for  costs  of  a

health  care service  -  counseling.  Thus,  if  Respondent  would  qualify  as a "health  insurance

cariier",  the proposed  program  would  fall  within  the definition  of  a "health  benefits  plan"  that

could  not  be sold  unless  approved  for  sale  by  OSI.

NMSA  1978,  § 59A-16-21.2(C)(2)  (2019)  defines  a "health  insurance  carrier"  as

an entity  subject  to the insurance  laws  and regulations  of  this  state,  including  a

health  insurance  company,  a health  maintenance  organization,  a hospital  and  health

sersrices  corporation,  a provider  service  network,  a nonprofit  health  care  plan  or any

other  entity  that  contracts  or  offers  to contract,  or  enters  into  agreements  to provide,

deliver,  arrange  for,  pay  for  or  reimburse  any  costs  of  health  care  services,  or that

provides,  offers  or administers  health  benefits  plans  or managed  health  care  plans

in  this  state.

These  definitions  are tautological.  If  an entity  subject  to New  Mexico  insurance  laws  and

regulationsl  arranges  or  pays  for  the cost  of  health  care  services,  that  entity  is a health  insurance

' Because  Respondent  would  provide  coverage  for  a health  care benefit  under  the proposed  program,  it is subject  to the Insurance

CodeandOSI'sregulations.  NMSAl978,059A-15-16(1991),whichispartoftheHealthCareBenefitsJurisdictionAct,provides:

Notwithstanding  any other  provision  of  law and except  as provided  in the Health  Care  Benefits  Jurisdiction  Act,  any

person  who provides  coverage  in this state for  health  benefits,  including  coverage  for  medical,  surgical,  liospital,

osteopathic,  acupuncture  and oriental  medicine,  chiropractic,  physical  therapy,  speech pathology,  audiology,

professional  mental  health, dental or optometric  expenses,  whether  such coverage  is by  direct  payment,

reimbursement  or otherwise,  shall be presumed  to be subject  to the provisions  of  the Insurance  Code and the

jurisdiction  of  the superintendent  unless  tlie person  provides  evidence  satisfactory  to the superintendent  that  he is

subject  exclusively  to the jurisdiction  of  another  agency  of  this state or the federal  govemment.
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cariier,  wich  brings  tl'ie arrangement  or agreement  witin  the definition  of  a health  care  plan.

Conversely,  because  tlie  proposed  program  constitutes  an aiataangement  to provide  and pay  for  a

health  care services,  Respondent  would  qualify  as a "health  insurance  carrier"  and  the program

would  constitute  a "health  insurance  plan."  Viewed  from  either  perspective,  Respondent  could

not  sell  that  plan  unless  it is approved  by  OSI.

In reaching  tis  conclusion,  OLC  recognizes  that  this construction  and application  of

NMSA  1978,  § 59A-16-21.2  would  establish  OSI  authority  over  health  service  products  and

arrangements  that  may  not  constitute  insurance,  and  that  are not  subject  to any  other  statutoiy  or

regulatory  directives.  This  would  constitute  a significant,  and largely  undefined,  expansion  of

OSI's  regulatory  authority.  But  this  is the  only  constiuction  of  the  statute  that  gives  it  any  meaning.

A  foundational  rule  of  statutory  construction  is that  the  Legislature  does  not  intend  to enact

meaningless  laws.  That  being  so, an agency  charged  with  administering  a statutory  scheme  must

reject  an inteipretation  of  a statute  that  would  make  it mere  surplusage.  Montoya  v. Mentor  Corp.,

1996-NMCA-067, % 19, 122 N.M. 2, 919 P.2d 410. Conversely, every law must have independent

meaning and significance, unless that leads to absurdity. State v. TaylorE, 2016 -NMCA- 100, ffl

50, 385 P.3d  639.

When  the 2019  Legislature  enacted  NMSA  1978,  Fg 59A-16-21.2,  the superintendent

already  had  regulatoiy  authority  over  insurance,  insurers,  and insurance  transactions.  NMSA

1978,  § 59A-2-8  (1984).  That  authority  included  the obligation  and  right  to review  and  approve,

or disapprove,  any  insurance  policy  or health  care  insurance  plan  that  was  proposed  to be offered

or sold  in  New  Mexico.  See NMSA  1978,  § 59A-18-12  (1984).  The  superintendent  also  had

regulatory  authority  over  any  health  care  plan  offered  or sold  by  an HMO,  or by  a non-profit.  See

Chapter  59A,  Article  46 NMSA  1978  and Chapter  59A,  Article  47 NMSA  1978.  Since  the
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superintendent  already  had regulatory  authority  over  eveiy  health  plan that qualified  as

"insurance,"  and over  HMO  and non-profit  health  plans  that  the Moore  Court  concluded  were  not

"insurance,"  the 2019  Legislature  did  not  need  to enact  NMSA  1978,  § 59A-16-21.2  to confer  any

such authority.  Presumably,  therefore,  this statute  was intended  to grant  the superintendent  an

even  broader  reach.

NMSA  1978,  § 59A-16-21.2  plainly  extends  the superintendent's  authority  to reach  any

type  or kind  or arrangement  for  the provision  of, or payment  for,  health  care services.  It is not

unreasonable  or absurd  to conclude  that the Legislature  intended  tis  plain  meaning.  To the

contrary,  granting  the superintendent  authority  over  exotic  or non-standard  health  care deliveiy  or

payment  arrangements  ensures that a single  regulatory  authority  oversees  all paiticipants  and

products  in the health  plan  marketplace,  unless  those paiticipants  are subject  to the exclusive

jurisdiction  of  another  state or federal  agency.  NMSA  1978,  § 59A-15-16.  That,  in  turn,  ensures

that  the marketplace  can be managed  to function  in  the best  interests  of  consumers  by  allowing  the

superintendent  to deny  approval  of  plans  or  products  that  do not  contribute  consumer  value  or  meet

an important  consumer  need. How  the supeiintendent  will  exercise  tis  newly  conferred  authority

is beyond  the scope  of  the issues  raised  in Respondent's  petition.  All  that  matters  for  purposes  of

answering  the petition  is that the proposed  program  would  be within  the supeiintendent's

regulatoiy  authority  and could  not  be sold  without  his approval.

Respectfully  submitted,  this l 5'  day of  October,  2020.

Todd  S. Baran

Office  of  Legal  Counsel

NM  Office  of  Superintendent  of  Insurance

PO Box  1689,  Santa  Fe, NM  87504

505-827-4385 Todd.Baran@state.nm.us
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CERTIFICATE  OF SERVICE

I HEREBY  CERTIFY  that I sent of  a true and correct  copy  of  the foregoing  Response  via

electronic  t'nail to the following  paities  and individuals,  as indicated  below,  this 15th  day  of

October,  2020.

Ryan  H. Hatarigan

SaucedoChavez,  p.c.
p.o.  Box  30046

Albuquerque,  NM  87190

rharrigan@saucedochavez.com

Bryan  E. Brock,  General  Counsel

Office  of  Superintendent  of  Insurance

p.o.  Box  1689

Santa  Fe,  NM  87504-1689

bryan.brock@state.nm.us

R. Alfred  Walker,  Hearing  Officer

Office  of  the Supelintendent  of  Insurance

p.o.  Box  1689

Santa Fe, NM  87504-1689

alfred.walker@state.nm.us
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