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THIS  MATTER  comes  before  the  New  Mexico  Office  of  Superintendent  of  Insurance

("Superintendent"  or "OSI")  following  a public  hearing  for  comment  pursuant  to the  Notice  of

Proposed  Rulemaking  ("NOPR")  filed  in this  docket  and  published  as required  by  law  in  the  New

Mexico  Register  on April  21, 2020  and  in the  Albuquerque  Journal  on April  21, 2020  and

distributed  via  OSI's  Newsletter  to a list  of  potentially  interested  parties,  and  following  a second

hearing  after  a Notice  of  New  Comment  Period  and  Hearing  ("2d  NOPR")  filed  in  this  docket  and

published  as required  by law  in the  New  Mexico  Register  on August  25, 2020  and  in the

Albuquerque  Journal  on August  25, 2020  and dishibuted  via  OSI's  Newsletter  to a list  of

potentially  interested  parties.

The  Hearing  Officer,  having  reviewed  the  NOPR,  the  2d  NOPR,  and  the  proposed  rules,

having  conducted  two  public  hearings,  having  reviewed  all  written  comments  submitted  to the

docket,  and  being  otherwise  fully  informed  in the premises,  makes  the following  findings,

conclusions,  and  recommendations:

FINDINGS:

1.  The  Superintendent  has  jurisdiction  over  the  subject  matter  and  the  parties  pursuant  to the

New  Mexico  Insurance  Code,  NMSA  1978,  Sections  59A-1-1  et seq.  ("Insurance  Code").

2.  The  Superintendent  designated  R. Alfred  Walker  as the  Hearing  Officer  to preside  over

this  matter.



3. The  OSI  issued  a NOPR  and  published  the NOPR  in the New  Mexico  Register  on  April

21, 2020  and  in  the  Albuquerque  Journal  on April  21, 2020,  and OSI  distributed  the NOPR  via

OSI's  Newsletter  to a list  of  potentially  interested  paities.

4. The  NOPR  gave  notice  of  a public  hearing,  scheduled  for  May  22,  2020,  to accept  oral

comments  on the  proposed  rule  from  any  interested  parties.

5. The  NOPR  infoimed  the  parties  and  the  public  of  the  process  by  which  the  Hearing  Officer

would  conduct  the  heating  and  how  parties  and  the  public  could  make  comments  on  the  proposed

rule  and  have  them  considered.

6. The  NOPR  further  advised  that  a copy  of  the full  text  of  the  proposed  nile  was  available

on  the  OSI  website  or  the  New  Mexico  Sunshine  poital,  or  by  requesting  a copy  in  person.

7, The  purpose  of  the proposed  iule  is  to  clarify  coverage  requirements  for various

contraceptive  methods.

8. Statutory  authority  for  promulgation  of  the proposed  rule  is found  in Sections  59A-2-9,

59A-22-42,  59A-23-7.14,  59A-46-44,  and  59A-47-45.5,  NMSA  1978.

9. On  May  22,  2020,  OSI  conducted  a public  hearing.

10. Allen  Cooley,  Regulatory  Operations  Manager,  Presbyterian  Health  Plan,  Inc.

("Presbyterian"),  made  comments  at the  public  hearing.

11. Written  comments  on the  proposed  rule  were  timely  submitted  to OSI  by  Yolanda  A/Iiles,

Director,  Enrollment  & Compliance,  True  Health  New  Mexico  ("THNM");  Janice  Torrez,

Associate  Vice  President  External  Affairs  and  Cief  of  Staff  for  Blue  Cross  Blue  Shield  of  New

Mexico  ("BCBSNM");  and  Allen  Cooley  on  behalf  of  Presbyterian.

12.  Margaret  Caffey-Moquin,  then-Cief  Staff  Counsel  for  OSI  ("Staff  Counsel"),  timely

submitted  response  comments  to OSI.
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13.  Following  the May  22,  2020  public  hearing,  the Superintendent  found  the  coinments  made

during  the  cornrnent  period,  at the  public  hearing,  and  in  the  response  comment  period  were  helpful

and  provided  novel  proposed  amendments  that  n'ffght  have  been  outside  the scope  of  the original

NOPR.

14. The  comments  assisted  the  Superintendent  in  developing  a rule  based  on  those  comments,

but  the  Superintendent  found  that  further  work  needed  to be done.

15. The  Superintendent  incorporated  the  cornrnents  into  a new  proposed  iule,  along  with  other

concerns  of  the Supeiintendent,  and  found  that  the  public  interest  was  best  served  by  providing  a

new  notice  and  comment  peiiod  to review  the new  proposed  iule.

16. On  August  12,  2020,  the  Supeiintendent  issued  an Order  Setting  New  Notice  and  Comment

Period.

17. The  OSI  issued  the  2d  NOPR  and  published  the  2d  NOPR  in  the  New  Mexico  Register  on

August  25, 2020  and  in  the  Albuquerque  Journal  on  August  25,  2020,  and  OSI  distributed  the  2d

NOPR  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

18. The  2d  NOPR  gave  notice  of  a public  hearing,  scheduled  for  September  28,  2020,  to accept

oral  comments  on  the  new  proposed  iule  from  any  interested  parties.

19.  The  2d NOPR  informed  the parties  and the public  of  the process  by  which  the Heating

Officer  would  conduct  the hearing  and how  parties  and  the  public  could  make  comments  on the

new  proposed  rule  and  have  them  considered.

20. The  2d NOPR  further  advised  that  a copy  of  the full  text  of  the new  proposed  rule  was

available  on the OSI  website  or the New  Mexico  Sunshine  portal,  Or  by requesting  a copy  in

person.

21. On  September  28, 2020,  OSI  conducted  a second  public  hearing.
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22. Ellie  Rushford,  Reproductive  Rights  Counsel,  ACLU  of  New  Mexico  ("ACLU")  and

Denicia  Cadena,  Policy  Director,  Bold  Futures  ("Bold  Futures")  made  comments  at the second

public  hearing  on September  28, 2020.

23. Written  comments  on the new  proposed  rule  were  timely  submitted  to OSI  by  C. Quinn

Lopez,  Vice  President,  Legislative  &  Government  Relations,  Western  Sky  Community  Care,  Inc.

("Western  Sky");  Ellie  Rushford  on behalf  of  ACLU;  Denicia  Cadena  on behalf  of  Bold  Futures;

Jfnice  Torrez  on behalf  of  BCBSNM;  and  Allen  Cooley  on  behalf  of  Presbyterian.

24. Ellie  Rushford  on behalf  of  ACLU  and Janice  Torrez  on behalf  of  BCBSNA4  timely

submitted  response  comments  to OSI.

25. All  cornrnents  made  at any  time  during  these  proceedings,  oral  and  wiitten,  have  been  made

part  of  the  record.

26. OSI  has adopted  iules  for  iulemaking,  which  are applicable  to this  proceeding,  and  which

state:

The  superintendent  may  adopt,  amend,  or  reject  the  proposed  iule.  Any

amendments  to the proposed  iule  must  fall  within  the scope of the current

rulemaking  proceeding.  Amendments  to a proposed  rule  are within  the scope  of  the

iulemaking  if  the  amendments:

(l)  are a logical  outgrowth  of  the  iule  proposed  in  the notice;  or

(2) are proposed,  or are reasonably  suggested,  by  comments  made  during  the

comment  period,  and  the 10 day  response  period  after  the  close  of  the  comment

period  has been  provided;  and

(a) any  person  affected  by  the  adoption  of  the  rule,  if  amended,  should  have

reasonably  expected  that  any change  from  tl'ie published  proposed  rule

would  affect  that  person's  interest;  or

(b)  the subject  matter  of  the  amended  iule  or the issues  deterinined  by  that

iule  are tlie  same  as those  in  the  published  proposed  iule.

13.1.4.13(C)  NMAC.  The  "10  day  response  period  after  the  close  of  the  comment  period"  is ten

calendardays.  13.1.4.11(B)NMAC.
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27. 13.1.4.13(C)  NISAAC contemplates  that  OSI  amend  a proposed  iule  if  the amendment  is a

"logical  outgrowth"  of  the proposed  rule  orthe  amendment  is proposed,  or is reasonably  suggested

by comments  made,  during  the coinment  period,  with  ten calendar  days to respond.

28. The  NOPR  infoimed  interested  parties  that  the first  coininent  period  ended  at 4:00  p.m.  on

May  22, 2020 and that  the response  comment  period  ended  at 4:00  p.m. on June 2, 2020.  The  2d

NOPR  informed  interested  paities  that the second comment  period  ended and 4:00 p.m.  on

September  28, 2020  and that  the second  response  comment  period  ended  at 4:00  p.m.  on October

9, 2020.  Thus,  the "10  day response  period  after  the close  of  the comment  period"  was provided.

29. Although  there  appears  to be no New  Mexico  case law  addressing  the issue,  federal  courts

have recognized  that administrative  agencies  may  make  changes  in the proposed  rule  after  the

comment  period  without  a new  round  of  hearings,  as long  as the final  rule  is a "logical  outgrowth"

of the proposed rule. Market Synergy Grottp, Inc. v. US. Dep't  of  Labor, 885 F.3d 676, 681 (10'

Cir. 201 8); Zen Magnets, LLC v. Consumer Prod. Safety Comm'n, 841 F.3d, 1141, 1154 (1 0'  Cir.

2016).  "A  final  rule  qualifies  as a logical  outgrowth  if  interested  parties  should  have anticipated

that  the change  was possible,  and thus  reasonably  should  have  filed  their  comments  on the subject

during  the notice-and-comment  period."  Market  Synergy  at 681 (internal  quotation  marks

omitted);  Zen Magnets  at 1154.

30. The  original  rule  proposed  an effective  date of  October  1, 2020,  and the new  proposed  rule

did not change  that effective  date. In response  to the original  proposed  rule, THNM  and

Presbyterian  recommended  changing  the effective  date of  the rule  from  the proposed  October  1,

2020  date  to January  1, 2021,  in  order  to avoid  the need  to create  endorsements  or amendments  to

policies,  handbooks,  or other  materials  before  the end of  the policy  period.  In response  to the

proposed  new  rule,  BCBSNM  recommended  making  the effective  date Januaiy  1, 2021 or  later,

and Presbyterian  recommended  changing  the effective  date to February  1, 2021 or  later.
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31.  THNM's,  Presbyterian's,  and BCBSNM's  proposed  changes  were  made  duiing  each

comment  peiiod  and  the  ten-day  response  peiiod  was  provided.  The  Heating  Officer  finds  that  the

subject  matter  of  the  amended  iule  or  the  iSsues  deteimined  by  that  iule  are  the  san'ie  as those  in

the published  proposed  iule.  Each  of  the authorizing  statutes  covering  contraception  became

effective  on June  14,  2019.  The  Heating  Officer  finds  that  the effective  date  of  the  iule  must

obviously  be changed  to after  the  adoption  of  the  rule.  However,  the  Hearing  Officer  also  finds

that  the  burden  of  creating  amendments  or  endorsements  is not  sufficient  to  delay  implementation

of  the  rule  any  further  and  recoiumends  that  the  effective  date  of  the  rule  be  January  1, 2021.

32.  Bright  Futures  recommended  including  the definition  of  "cost  sl'iaring"  in 13.10.32.7  by

using  the  definition  from  Section  59A-23-7.  14(J)(2)  NMSA  1978  (2019)  (identical  to Section  59A-

22-42(J)(2)  NMSA  1978  (2019)).  The  Hearing  Officer  finds  that  it is unnecessary  to repeat

statutoiy  language  in  a rule,  since  statutory  language  can  be changed,  which  could  possibly  create

a conflict  between  the  rule  and  the  statute.  The  Hearing  Officer  recommends  against  repeating  the

definition  in  the  rule.

33.  Bright  Futures  also  recommended  that  tlie  lieading  of  13.  10.32.8(A)  be clianged  from  "Oral

contraceptives"  to "Coverage  of  contraceptives"  and  that  the language  of  paragraph  (A)  be

expanded  to include  all  contraceptives  by  including  statutory  language.  The  Hearing  Officer  finds

that  13.10.32.8  as a whole  is intended  to address  all  contraceptive  methods  covered  by  the  statute

by  clarifying  matters  that  might  not  be  clear  from  the  statute.  Thus,  it is not  necessary  to repeat  the

reqrurements  of  the  statute,  and the  Hearing  Officer  recommends  against  Bright  Futures'

recommended  changes.

34. In  its  first  set of  comments,  Presbyterian  recommended  that  the  word  "generic"  be inserted

before  the  term  "oral  contraceptives"  in  13.10.32.8(A)  and  that  only  generic  oral  contraceptives  be

allowed,  as this  is more  cost-effective  and  will  help  to limit  premium  growth  over  time.
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Presbyterian's  proposed  change  was made during  the comment  period  and the ten-day  response

period  was provided.  The  Hearing  Officer  finds  that  tlie  subject  matter  of  the amended  iule  or  the

issues detennined  by that  ivle  are the same as those  in the published  proposed  iule.  Staff  Counsel

responded  that nothing  in the rule  requires  coverage  of  name-brand  oral contraceptives  if  the

cairier's  coverage  of  oral  contraceptives  includes  a sufficient  mix  of  pills  foimulated  at different

dosages and mixes  of  hoimones.  See also NMSA  1978,  § 59A-42-22(C)  (2019)  (insurer  may

discourage  use of brand  name contraceptives  when equivalent  generic  contraceptives  are

available).  The  Hearing  Officer  finds  that  the statute  and the rule  allow  the catrier  to require  the

use of generic  oral contraceptives  if  those generic  oral contraceptives  meet the prescribed

formulation,  and the Hearing  Officer  fuither  finds  that the authorizing  statutes do not limit

coverage  to only  generic  oral  contraceptives  in cases where  generic  oral  contraceptives  might  not

meet  the presciibed  fotmulation.  The  Heating  Officer  recommends  that  no change  be made to

proposed  13.10.32.8(A).

35. The original  proposed  13.10.32.8(B)  stated: "An  insurer's  obligation  to provide  cost-

sharing  free clinical  services  related  to the provision  or  use of  contraception  shall  include  all  forms

of  medically  necessary  device  removal,  including  surgical  or other  advanced  procedures."

36. Presbyterian  commented  regarding  the original  rule  that  the term  "including  surgical  or

other  advanced  procedures"  in 13.10.32.8(B)  is too broad  and could  place serious  financial

obligations  and burdens  on insurers,  especially  since the rule  requires  insurers  to provide  the

clinical  services  without  cost-sharing.  Presbyterian  requested  specificity  as to what  advanced

procedures  the rule  seeks to cover.  If  no specificity  would  be foithcoming,  Presbyteiian  requested

that  the phrase  be removed  from  the iule.  Presbyterian  made  it clear  that  it supports  coverage  for

medically  necessary  procedures  for  device  removal  but  does not  support  coverage  for  reversal  of

procedures  that  are not  medically  necessary,  such as but  not  limited  to the reversal  of  vasectornies
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or tubal  ligation.  Presbyterian  recommended  that  additional  language  be added  to the end of

paragraph  (B)  to state:  "Coverage  of  cost-sharing  free  clinical  services  do not  include  procedures

that  are not  medically  necessary,  such  as but  not  limited  to the reversal  of  vasectomies  or tubal

ligation."

37. Staff  Counsel  responded  by suggesting  that  "medically  necessary"  be inserted  in  the  first

sentence  of  the original  13.10.32.8(B)  after  "including"  and before  "surgical  or otlier  advanced

procedures  "  Staff  Counsel  also  proposed  adding  a final  sentence  very  similar  to that  proposed  by

Presbyterian.  Staff  Counsel's  proposed  sentence  would  state: "Coverage  of  cost-sharing  free

clinical  services  do not  include  elective  procedures,  including,  but  not  limited  to the reversal  of

vasectomies  or voluntary  tubal  ligations."

38. The  proposal  for  the  new  comment  period  was  to re-write  13.10.32.8(B)  to state:  "Insurers

are required  to cover  without  cost  sharing  all  of  the  clinical  services  described  in  Section  59A-22-

42(A)(3)  NMSA  1978,  including  consultations,  examinations,  procedures,  ultrasound,  anesthesia,

patient  education,  counseling,  device  inseition  and removal,  follow-up  care and side-effects

management.  Included  under  dinical  setavices are reversal  or cessation  of  contraception  from

the  contraceptive  method  categories  identified  by the federal  food  and drug  administration

including  reversal  of  tubal  ligation  and  vasectomy  "

39. In  response  to the  new  proposed  13.10.12.8(B),  Presbyterian  reiterated  its opposition  to the

rule  coveting  reversal  of  tubal  ligation  and  vasectomy,  asserting  that  it is not  required  by  statute.

Presbyterian  also repeated  its request  for  a clari'fying  last  sentence  of  the rule.  Western  Sky

similarly  objected  to covering  reversal  of  hibal  ligation  and  vasectomy.

40. Bright  Futures  applauded  the re-written  rule,  since  reversal  should  be as valued  as the

decision  to undergo  a tubal  ligation  or  vasectomy.  The  ACLU  stated  that  excluding  reversal  would

not  be consistent  with  the  requirements  of  statute.
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41. The Heating  Officer  finds  that Section  59A-22-42  does not use  the term "medically

necessary"  to refer  to contraceptive  methods  or device  removal.  The  Heating  Officer  ftuther  finds

that  reversal  of  surgical  methods  (other  than  device  removal)  is not  mentioned  in  the statute.  The

Hearing  Officer  therefore  recoinmends  that  13. l O.32.8(B)  not  address  an issue  on which  the statute

does not  give  clear  direction.

42. The  Hearing  Officer  finds  that  it is uru'iecessaiy  to repeat  the words  of  the statute.  Section

59A-22-42(B)(3)  states that  insurers  are required  to cover,  without  cost  sharing,  "clinical  services

related  to the provision  or use of  contraception,  including  consultations,  examinations,  procedures,

ultrasound,  anesthesia,  patient  education,  counseling,  device  inseition  and removal,  follow-up  care

and side-effects  management."  The Hearing  Officer  finds  that  there  is no need to repeat  this

requirement  in the taule. Since  the Hearing  Officer  recommends  that 13.10.12.8(B)  not address

coverage  for  reversal  of  tubal  ligation  and vasectomy,  all  that  would  be left  would  be the repetition

of  statutoiy  language,  which  adds nothing  to the  rule.  The  Hearing  Officer  therefore  recommends

removal  of  13.10.12.8(B)  from  the rule  and re-lettering  of  the remaining  paragraphs.

43. Western  Sky recommends  removal  of 13.10.12.8(C),  since  long  acting  reversible

contraception  is not  specifically  mentioned  in "contraceptive  method  categories  identified  by tlie

federal  food  and drug administration"  as set out in Section  59A-22-42(J)(1)(a).  The Hearing

Officer  finds  that  Section  59A-22-42(J)(1)(a)  includes  fonns  of long  acting  reversible

contraception  and 13.10.12.8(C)  does not conflict  with  the  statute.  The Hearing  Officer

recommends  no change  to 13.10.12.8(C).

44. BCBSNMrequestedconfirmationandclarificationinnewproposed  13.10.12.8(D)thatthe

requirement  to provide  a six-month  supply  applies  to contraceptives  that  require  a prescription  to

dispense  and not  to over  the counter  contraceptives,  for  wich  no prescription  is required,  whether

actually  prescribed  or not. The Heating  Officer  finds  that the new proposed  13.10.12.8(D)  is
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limited  by its express  terms  to prescription  contraceptives,  since it states: "provided  that the

contraceptives  are prescribed[.]"  The Hearing  Officer  recommends  no change  to 13.10.12.8(D).

45. Western  Sky  raised  concerns  with  new  proposed  13.10.32.8(E),  because  it uses  the terin

"medically  inadvisable"  and makes  the determination  of  the health  care provider  the final  word  on

coverage  of contraception.  Western  Sky proposed  substituting  "medically  necessary"  for

"medically  inadvisable"  and removing  the reference  to the determination  of  the health  care

provider.  Presbyterian  also requested  removal  of  the last  sentence.  BCBSNM  proposed  changing

the last sentence  to: "If  the insured's  health  care provider,  in consultation  with  the health  plan,

determines  that  the use of  a non-covered  drug  or device  is warranted  and necessary,  an exception

shall  be granted  and cost-sharing  shall  be waived."

46. Section  59A-22-42(C)  states "that  when  an insured's  health  care provider  deteimines  that

a paiticular  diug  or item  is medically  necessary,  the individual  or group  health  insurance  policy,

health  care plan  or ceitificate  of  insurance  shall  cover  the brand-name  phaitnacy  diug  or  item

without  cost sliaring."  (Emphasis  added.)  The Hearing  Officer  finds  that  the statutory  standard  is

"medically  necessary"  and not "medically  inadvisable"  nor "warranted."  The Hearing  Officer

finds  that changes  need to be made  to the new  proposed  rule  to reflect  the statutoiy  standard.

Westerii  Sky's  recommended  changes  were  made during  the comment  period  and the ten-day

response  period  was provided.  The  Hearing  Officer  finds  that  the subject  matter  of  the amended

iule  or the issues  deteimined  by  that  rule  are the same as those  in the published  new  proposed  iule.

The Hearing  Officer  therefore  recommends  the new proposed  rule use the term "medically

necessary"  where  appropriate.

47. However,  Section  59A-22-42(C)  states"that  when  an insured's  healt1i  care  provider

determines  that a paiticular  diug  or item  is medically  necessary,  the individual  or group  health

insurance  policy,  health  care  plan  or ceitificate  of  insurance  shall  cover  the brand-name  phaimacy
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diug  or item  without  cost  sharing."  Additionally,  Section  59A-22-42(D)  provides  a process  for  tlie

insured  to appeal  an adverse  detern'iination;  the  process  does  not  exist  for  the  benefit  of  the  insurer.

In  that  process,  deference  is to be given  to the insured's  liealth  care  provider.  § 59A-22-42(D)(2).

The  Hearing  Officer  finds  that  the  wording  of  tlie  statute  is mandatory;  the insurer  s/za//  cover  the

contraceptive  method  when  the  health  care  provider  makes  the  deteiinination  of  medical  necessity.

48. The  Hearing  Officer  therefore  recorninends  that  new  proposed  13.10.32.8(E)  be changed

to read:  "An  insured,  an insured  's designee,  or an insured's  health  care  provider  may  submit  a

request  to an insurer  for  coverage  of  a non-covered  contraceptive  diug  or device  pursuant  to

Section  59A-22-42(C)-(D)  NMSA  1978.  Such request  shall  indicate  whether  the  covered

contraceptive  drug  or device  is not  available  or  is medically  necessary  for  the  insured.  An  insurer

may  require  that  the request  for  coverage  be in writing.If  the insured's  health  care  provider

deteimines  that  the use of  a non-covered  drug  or device  is medically  necessaiy,  the health  care

provider's  determination  shall  be final."

49. Westetn  Sky  recommended  removal  of  13.10.12.8(F),  because  Section  59A-22-42  does

not  specifically  address  contraceptives  for  the prevention  of  sexually  transmitted  infection.  The

Hearing  Officer  finds  that  Section  59A-22-42(J)(1)(a)  includes  foims  of  contraception  which

prevents  sexually  transmitted  infection  and 13.10.12.8(F)  does  not  conflict  with  the stahite.  The

Hearing  Officer  recommends  no change  to 13.10.12.8(F).

50. BrightFuturesrecominendedincludingadditionallanguagefromthestatutesin  13.10.12.8.

The  Hearing  Officer  again  finds  that  it is ui'u'iecessary  to repeat  statutory  language  in a rule,  since

statutory  language  can  be changed,  which  could  possibly  create  a conflict  between  the  rule  and  the

statute.  Since  it  is not  necessary  to repeat  the requirements  of  the statute  in the rule,  the  Heaiing

Officer  recommends  against  Bright  Futures'  recommended  changes.
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51.In  its  comments  to  the  oiiginal  proposed  13.10.32.9(B),  Presbyterian  requested

clarification  of  the  meaning  of  "timely  manner"  in 13.  l O.32.9(B)  and  suggested  using  the  timelines

under  the grievance  process  for  an initial  determination,  13.10.17.11  NMAC.  This  would  allow

five  days  after  receipt  of  the  request  (up  to a maximum  of  10 days)  for  a standard  request  and  24

hours  for  an expedited  decision.  Presbyterian  did  not  propose  specific  language.  Staff  Counsel

agreed  with  the request  and proposed  adding  as the final  sentence  of  paragraph  (B):  "Timelines

for  approval  of  benefits  sliall  followtliose  outlined  in 13.10.17.11  NMAC."  That  change  was  made

in  the new  proposed  rule.  However,  the  Heating  Officer  is aware  that  the referenced  rule  is likely

to be clianged  or re-codified.  The  Hearing  Officer  finds  that,  since  the timelines  for  approval  of

benefits  cuiarently  exist  in state  law,  no fuither  clarification  of  timelines  in  the iules  is required.

The  Hearing  Officer  finds  that  the proposed  change  meets  the "logical  outgrowth"  test  because

interested  parties  should  have  anticipated  that  the  changes  were  possible  and  recommends  that  the

reference  to 13.10.17.11  NMAC  be removed.

52. THNM  objected  to the  originally  proposed  13.10.32.10  and  asseited  that  reimbursements

for  over-the-counter  products  for  which  a prescription  is not  required  is not  practical  and  cannot

be managed  using  existing  processing  systems.  Presbyterian  and BCBSNM  expressed  serious

concerns  regarding  the original  and the new  proposed  iule  about  the inability  to provide

reirnbursement  for  contraceptives  from  retailers  from  only  a paid  receipt  of  purchased  services  or

supplies,  as some  receipts  do not  clearly  list  the covered  services  or supplies  in a manner  that

allows  insurer  verification  that  the covered  person  purchased  the service  or supplies.  Presbyterian

stated  that  the amount  of  variation  among  the  receipts  provided  by  the  myriad  of  retailers  that  may

provide  non-prescription  contraceptives  or supplies  also exacerbates  the issue. Presbyterian

requested  that  paragraphs  (A)  -  (D)  of  13.10.32.10  be re-written  to state:  "An  insurer  may  require

a covered  personto  purchase  non-prescription  contraception  or supplies  through  a retail  pharmacy.
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The retail  phaimacy  is responsible  for submitting  the claim  on behalf  of  tlie covered  person."

According  to Presbyterian,  this would  ensure  that the member's  claim  could  be appropiiately

submitted  to the insurer  for  payment  from  the retail  phatatnacy  and that  proper  verification  of  the

claim  could  be achieved.  Presbyterian  claimed  that this also benefits  the covered  person  as it

requires  less work  than  requiring  the covered  person  to manually  submit  a claim  foim  with  a paid

receipt  to the insurer.  Presbyterian  asseited  that  this  does not  conflict  with  New  Mexico  law  which

requires  tliat  contracts  "shall  not  require  a prescription  for  any drug,  item  or service  that  is available

without  a prescription."  NMSA  1978,  § 59A-46-44(E)  (2019).  Presbyterian  contended  that  retail

pharmacies  can submit  claims  on behalf  of  covered  persons  without  a prescription  and that  this

approach  also supports  insurers'  efforts  to reduce  fraudulent  claims,  as could  occur  under  the

current  proposed  language  which  only  requires  the submission  of  a receipt  of  purchase  along  with

a claim  form.  Presbyterian  declared  that insurers  could  disclose  in the evidence  of  coverage

handbook  the process  for  purchasing  this  through  the retail  pharmacy  to avoid  any confusion  a

covered  person  may  have  about  the process  for  reimbursement.

53. Staff  Counsel  responded  that reimbursement  for  non-prescription  contraceptives  is

required  by  statute.  The  Hearing  Officer  finds  that  Staff  Counsel  is coirect  in  this  regard  and further

finds  that  the assertion  that  reirnbursements  for  over-the-counter  products  for  which  a prescription

is not  required  is not  practical  and cannot  be managed  using  existuig  processing  systems  cannot

excuse  compliance  with  a Legislative  directive.  Staff  Counsel  additionally  responded  that the

Superintendent  has no jurisdiction  over  pharmacies  to require  them  to submit  receipts  for  coverage

of  required  services.  The  Hearing  Officer  finds  that  Staff  Counsel  is also correct  in  this  regard  and

further  finds  that the Superintendent  has no juiisdiction  to require  that  insureds  purchase  non-

prescription  contraceptives  from  a retail  pharmacy.
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54. The  Hearing  Officer  finds  that  the cunently  proposed  language  of  13.10.32.10  may  be

confusing  to insurers  and  insureds  in  that  it  may  be read  to  require  an insured  to subinit  a claim  for

rein'ibursement  even  from  an in-network  phaimacy.  The  Hearing  Officer  finds  that  rewriting  the

iule  in  the  following  way  would  clarify  the  iule:

13.10.32.10  COVERAGE  FOR  CONTRACEPTION  WHERE  A  PRESCRIPTION  IS

NOT  REQUIRED:

A. If  a presciiption  is not  required  for  the  purchase  of  a contraceptive,  an insurer  shall  not

charge  a member  for  a purchase  at an  in-network  pharmacy,  and  shall  provide  a process  for

the  member  to obtain  reimbursement  for  an  out-of-network  purchase.

B. An  insurer's  website  and  evidence  of  coverage  handbook  shall  clearly  explain  tl'ie  process  a

covered  person  shall  use  to submit  a claim  for  reimbursement  for  the  purchase  of  non-

prescription  contraception  dtaugs or  devices.  The  reimbursement  process  is subject  to these

requirements:

(1) An  insurer  shall  allow  a covered  person  at least  90 days  from  the  date  of

purchase  to submit  a request  for  reimbursement.

(2)  An  insurer  shall  reimburse  a covered  person  within  30 days  of  receipt  of  a

timely  and  complete  reimbursement  request  submitted  electronically,  by  email,  or

by  fax,  and  within  45 days  of  receipt  of  a timely  and  complete  reirnbursement

request  submitted  by  U.S.  mail.

(a)  A  reirnbursement  request  that  is transmitted  electronically,  via

email,  or  fax,  pursuant  to  the  insurer's  instructions,  is deemed  received  by  the

insurer  on  the  date  of  receipt,  unless  the  covered  person  receives  notice  of  a

transmission  error.

(b)  A  request  for  reimbursement  is complete  if  it  contains  the  covered

person's  name  and  address,  their  plan  identification  number,  and  a paid  receipt

explicitly  delineating  the  purchased  services  or  supplies.

(c)  An  insurer  may  require  a covered  person  to use  a specific  claim  form

for  a reimbursement  request.

The  Hearing  Officer  finds  that  the  proposed  changes  meet  the  "logical  outgrowth"  test  because

interestedparties  should  have  anticipated  that  the  changes  were  possible  and  recommends  adoption

of  the  changes.

55.  In  its response  comments,  BCBSNM  proposed  adding  the  phrase  "which  may  include  store

or  clinic  location  and  number,  manufacturer  and  product  name,  product  quantity,  and  product  ID

number"  to the  requirements  of  13.10.32.10.  The  Hearing  Officer  finds  that  the  rule  as re-written

allows  some  flexibility  in providing  the required  information,  and fuither  specificity  is not
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required.  The  insurer  can  ask  for  the  infotamation  in  its  claim  foim,  but  the infoimation  should  not

be required.  The  Hearing  Officer  recommends  against  adopting  the  proposed  change.

56. Bright  Fuhires  and  ACLU  recommended  expanding  13.10.32.10  to delineate  procedures

for  submitting  claims  for  contraceptives  purchased  at pharmacies  and contraceptives  purchased

elsewhere  and  by  setting  out  more  detailed  procedures  for  each. The  Hearing  Officer  finds  that

3.10.32.10  as re-written  provides  sufficient  guidance  to insurers  while  still  leaving  some  flexibility

for  addressing  the claims  using  their  own  internal  procedures.  The  Hearing  Officer  recommends

against  adding  these  proposed  requirements  to the  tule.

57. BCBSNM  recommended  removing  the procedures  required  by 13.10.32.10  and siinply

allowing  the  insurers  to create  their  ownprocesses  intheir  individual  planhandbooks.  The  Hearing

Officer  finds  that  the procedures  of  the rule  as re-wiitten  are necessary  and appropriate  to make

sure  that  the costs  of  non-prescription  contraceptives  are reimbursed  and  recommends  against  any

ftuther  change  to the  procedures  in 13.10.32.10.

58. ACLU  proposed  adding  tlie  phrase  "at  least  annually"  at the end of  the first  sentence  of

13.10.32.1  2(A).  The  Hearing  Officer  finds  that  ACLU's  proposed  change  was  made  during  the

comment  period  and  the  ten-day  response  period  was  provided.  The  Heating  Officer  finds  that  the

subject  matter  of  the  amended  rule  or the issues  deterinined  by  that  nile  are the same  as those  in

the published  proposed  iule.  The  Hearing  Officer  finds  that  the change  will  assist  in inforn'iing

insureds  and  therefore  recoinmends  adoption  of  the  change.

59. BCBSNM  pointed  out  a potential  point  of  confusion  in  new  proposed  13.lO.32.12(A)(3)(i)

and  recommended  removing  the  phrase  "except  as described  for  ceitain  brand-name

contraceptives"  to make  it  clear  that  there  are no exceptions  to the  prohibition  on cost-shaiing.  The

Hearing  Officer  finds  that  BCBSNM's  proposed  change  was  made  during  the  comment  period  and

the  ten-day  response  period  was  provided.  The  Hearing  Officer  finds  that  the subject  matter  of  the
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amended  iule  or the issues  deteimined  by that  rule  are the same as those  in the published  proposed

rule. The Hearing  Officer  finds  that  the change  will  remove  confusion  and clarify  tlie iule  and

therefore  recoini'nends  adoption  of  the change.

60. ACLU  proposed  adding  requirements  to 13.10.32.12(A)  as follows:  "(6)  a list of  the

covered  contraceptive  diugs  and devices,  as well  as clinical  services,  that  are covered  without  cost-

sharing;  (7) a description  of  the process  and forms  required  to address coverage  disputes  in

Sections  59A23-12.1,  59A-47-47.1,  59A-22B-5,  59A-22-42,  or 59A-46-52  NA/ISA  1978,  as

applicable,  or 13.10.17  NMAC;  and (8) a description  of  the process  and foims  related  to coverage

for  contraception  where  a prescription  is not  required."  The Hearing  Officer  finds  that  ACLU's

proposed  changes  were  made during  the comment  period  and the ten-day  response  period  was

provided.  The Hearing  Officer  finds  that  the subject  matter  of  the amended  tule  or the issues

detennined  by that iule  are the same as those in the published  proposed  iule. In response,

BCBSNM  agreed  to the additional  requirements  but  proposed  that  links  to an insurer's  website  and

a toll  free number  to access additional  materials  such  as listing  of  covered  contraceptives  and any

applicable  forms,  including  claims  foims,  within  member  coverage  documents,  shall  be sufficient.

Tlie  Hearing  Officer  finds  that  BCBSNM's  proposal  is reasonably  suggested  by  comments  made

during  the comment  period.  The Hearing  Officer  finds  that ACLU's  changes  will  assist in

infoiming  insureds  and therefore  recoinrnends  adoption  of  the changes  along  with  the addition  of

the language  "through  written  materials  or links  to an insurer's  website  and a toll  free number"

after  "The  coverage  summary"  in the second  introductory  sentence  of  paragraph  (A).

61. ACLU  also proposed  changing  "supply"  at the end of 13.10.32.12(B)  to "drugs  and

devices."  The  Hearing  Officer  finds  that  ACLU's  proposed  change  was made  during  the comment

peiiod  and the ten-day  response  period  was provided.  The  Hearing  Officer  finds  that  the subject

matter  of  the amended  iule  or the issues deteimined  by that iule  are the same as those  in the
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published  proposed  iule.  The  Hearing  Officer  finds  that  the change  will  assist  in infoiaming

insureds  and  therefore  recommends  adoption  of  tlie  changes.

62. ACLU  fuither  proposed  adding  a subparagraph  (C)  to 13.10.32.12  to require  reporting  to

OSI  on  an annual  basis  regarding  insurers'  compliance  witli  the  requirements  of  the  rules.  ACLU

does  not  explain  why  this  reporting  is necessary,  and  the  Hearing  Officer  is concerned  that  OSI

may  not  have  the  persomel  to do anything  with  the  infoimation  reported.  BCBSNM  responded  to

ACLU's  proposal  by stating  that  tlie  reqwements  are not  contained  in the legislation,  such

requirements  exceed  the  mandate,  are  not  appropriate  for  rulemaking  intended  to implement  the

legislation  and  are  unnecessarily  administratively  burdensome.  The  Hearing  Officer  recommends

against  adoption  of  ACLU's  proposed  requirement.

CONCLUSIONS:

A.  TheSuperintendenthasjurisdictionoverthesubjectmatterandthepaitiespursuant

to the  Insurance  Code.

B. OSI  caused  aNOPR  to  be  published  as required  by  law  in  the  New  Mexico  Register

on April  21, 2020  and  in  the  Albuquerque  Journal  on April  21, 2020  and  a Notice  of  New

Comment  Period  and  Hearing  ("2d  NOPR")  to be published  as required  by  law  in the  New  Mexico

Register  on  August  25,  2020  and  in  the  Albuquerque  Journal  on  August  25,  2020  in  compliance

withNMSA  1978,  Section  14-4-5.2.

C. The  NOPR  and the  2d NOPR  provided  interested  persons  and the  public

appropriate  notice  of  the  hearing  and  the  opportunity  to offer  oral  and  written  comments.

D.  The  Hearing  Officer  has  considered  all  oral  and  written  comments.

E. The  proposed  rule,  with  changes  set forth  above,  should  be adopted  by the

Superintendent.
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WHEREFORE,  in light  of  the findings  and conclusions  above,  the Heating  Officer

RECOMMENDS  that  the Superintendent  should  sign  a Final  Order  that  adopts  and  promulgates

the final  iule  attached  hereto  as Exhibit  A, and a copy  of  this  Hearing  Officer's  Findings,

Conclusions,  and Recornrnendations,  with  its attachments,  should  be sent  to all  persons  on the

attached  Ceitificate  of  Service.

ISSUED  at Santa  Fe, New  Mexico  this  29th  day  of  October,  2020.

OFFICE  F SUPERINTENDENT  OF  INSURANCE

R. Alfred  Wa  r. H  i Officer
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EXHIBIT  A

TITLE  13

CHAPTER  10

PART  32

INSURANCE

HEALTH  INSURANCE

COVERAGE  FOR  CONTRACEPTION

13.10.32.1  ISSUING  AGENCY:  Office  of  Superintendent  of  Insurance  ("OSI").

[13.10.32.1  NMAC  - N,  01/01/2021]

13.10.32.2 SCOPE:

A.  Applicability.  Tliis  rule  applies  to evei'y  insurer  who  issues  an individual  or  group  health

insurance  policy,  health  care  plan  or  ceitificate  of  healtli  insurance  that  provides  a prescription  drug  benefit  for  a

resident  of  this  state.  Herein,  each  such  insurer  is referred  to as "Insurer."

B.  Exceptions.  Tis  rule  does  not  apply  to:

(1)  An  excepted  benefits  plan  as defined  in Section  59A-23G-2  NA/ISA  1978.

(2)  MedicaresupplementalhealtliinsuranceasdefinedbySectionl882(g)(1)oftl'ieFederal

Social  Security  Act;  or

(3)  Any  coverage  supplemental  to the  coverage  provided  pursuant  to Chapter  55 of  Title  10

United  States  Code  Annotated  and  similar  supplemental  coverage  provided  to coverage  pursuant  to a group  health

plan.

[13.10.32.2  NMAC  - N,  01/01/2021]

13.10.32.3  STATUTORYAUTHORITY:  Sections59A-22-42,59A-23.7.14,59A-46-44and59A-47-45.5

NMSA  1978.

[13.10.32.3  NMAC  - N,  01/01/2021]

13.10.32.4  DURATION:  Peimanent.

[13.10.32.4  NMAC  - N,  01/01/2021]

13.10.32.5  0BJECTIVE:  To  clarify  contraceptive  coverage  requirements.

[13.10.32.5  NMAC  - N,  01/01/2021]

13.10.32.6  EFFECTIVE  DATE:  January  1, 2021,  unless  a later  date  is cited  at the  end  of  a section.

[13.10.32.6  NMAC  - N,  01/01/2021]

13.10.32.7 DEFINITIONS:

A.  Unless  inconsistent  witli  a term  defined  in  this  rule,  or  the  usage  of  a term  in this  i'ule,  the

definitions  in 13.10.29  NMAC  apply.

B.  "provider"  means,  in  addition  to the  definition  in  Paragraph  (13)  of  Subsection  P of  13.10.29.7

NMAC,  pharmacists  authorized  to prescribe  hormonal  contraception  directly  to patients  pursuant  to 16.19.26.14

NMAC.

[13.10.32.7  NMAC  - N,  01/01/2021]

13.10.32.8 COVERAGE  REQUIREMENTS:

A.  Oral  contraceptives.  An  insurer  satisfies  its  obligation  to cover  a sufficient  number  and

assoitment  of  oral  contraceptives  to reflect  the  variety  of  oral  contraceptives  approved  by  the  federal  food  and  drug

administration  only  if  its  plan  covers  contraceptive  pills  of  differing  hoimone  combinations  at differing  strengths

that  reflect  the  variety  of  unique  combinations  approved  by  the  federal  food  and  dnig  administration.

B.  Immediate  Post-Partum  Long  Acting  Reversible  Contraception.  Included  in the  desci'iption  of

clinical  sei'vices  covered  by  tliis  rrile  is ii'nmediate  (pre-discharge)  post-paitui'n  long  acting  reversible  contraception.

C.  Six-Month  Dispensing.  An  insurer  shall  provide  coverage  and shall  reimburse  a healtli  care

provider  or dispensing  entity  on a per  unit  basis  for  dispensing  a six-month  supply  of  contraceptives,  provided

that  the  contraceptives  are prescribed  and self-administered.  Nothing  in  this  rule  shall  be construed  to require  a

health  care  provider  to  prescribe  six  months  of  contraceptives  at one  time  or peimit  an insurer  to limit  coverage

or impose  cost  sharing  for  an alternate  method  of  contraception  if  an insured  changes  contraceptive  methods

before  exhausting  a previously  dispensed  supply.

D.  Coverage  for  Prescription  Contraceptive  Drugs  and  Devices.  An  insured,  an insured's

designee,  or an insured's  health  care  provider  may  submit  a request  to an insurer  for  coverage  of  a non-covered

13.10.32  NMAC 1



EXHIBIT  A

contraceptive  drug  or device  pursuant  to Subsections  C and  D of  Section  59A-22-42  NMSA  1978.  Sucli  request

shall  indicate  wlietlier  tlie  covered  contraceptive  di'ug  or device  is not  available  or is medically  necessaiy  for  tl'ie

insured.  An  insurer  may  require  that  tlie  request  for  coverage  be in writing.If  the insured'  s health  care  provider

detennines  that  the  use of  a non-covered  di'ug  or device  is medically  necessaiy,  the  health  care  provider's

deteimination  shall  be final.

E.  Sexuany  transmitted  infections.  An  insurer  is obligated  to provide  contraceptives  for  the

prevention  of  sexually  transmitted  infections.

F.  Confidentiality  of  services.  An  insurer  shall  maintain  confidentiality  of  claims  and  services

pursuant  to state  and  federal  law,  including  the  Domestic  Abuse  Insurance  Protection  Act,  Sections  59A-16B-1  et

seq.  NMSA  1978.

[13.10.32.8  NMAC  - N,  01/01/2021]

13.10.32.9  PROVIDER  ACCESS:

A.  Access.  If  an insurer's  plan  limits  coverage  of  contraceptive  services  and  supplies  to in-network

providers,  tl'ie Insurer  shall  establish  and  maintain  a network  for  these  services  and  supplies  that  meets  the  access

and  adequacy  standards  set foith  in  state  and  federal  network  adequacy  law.

B.  Limited  access  requirements.  If  an insurer's  plan  network  lacks  a sufficient  number  or  type  of

paiticipating  providers  or  facilities  to provide  a particular  covered  contraceptive  service  or supply  in a timely

manner  appropriate  for  the  covered  person's  condition,  the  insurer  shall  allow  tl'ie covered  person  to obtain  tlie

covered  service  or  supply  from  a provider  or facility  within  reasonable  proximity  of  the  covered  person  at no greater

cost  than  if  the  service  or  supply  were  obtained  from  in-network  providers  and  facilities.

[13.10.32.9  NMAC  - N,  01/01/2021]

COVERAGE  FOR  CONTRACEPTION  WHERE  A  PRESCRIPTION  IS  NOT13.10.32.10

REQUIRED:

A.  If  a prescription  is not  required  for  the  purchase  of  a contraceptive,  an insurer  shall  not  cliarge  a

member  for  a purchase  at an in-network  pharmacy,  and  shall  provide  a process  for  the  member  to obtain

reimbursement  for  an out-of-network  purchase.

B.  An  insurer's  website  and  evidence  of  coverage  handbook  sliall  clearly  explain  tlie  process  a

covered  person  shall  use  to submit  a claim  for  reimbursement  for  the  purcliase  of  non-prescription  contraception

drugs  or  devices.  The  reimbursement  process  is subject  to  tliese  requirements:

(1)  An  insurer  shall  allow  a covered  person  at least  90 days  from  the  date  of  purchase  to

submit  a request  for  reimbursement.

(2)  An  insurer  sliall  reimburse  a covered  person  within  30 days  of  receipt  of  a timely  and

complete  reimbursement  request  submitted  electronically,  by  email,  or  by  fax,  and  within  45 days  of  receipt  of  a

timely  and  complete  reimbursement  request  submitted  by  U.S.  mail.

(a)  A  reimbursement  request  that  is transmitted  electronically,  via  email,  or fax,

pursuant  to the  insurer's  instructions,  is deemed  received  by  the  insurer  on  tlie  date  of  receipt,  unless  the  covered

person  receives  notice  of  a transmission  ei'ror.

(b)  A  request  for  reimbursement  is complete  if  it contains  tlie  covered  person's

name  and  address,  their  plan  identification  number,  and  a paid  receipt  explicitly  delineating  the  purchased  services

or  supplies.

(C) An  insurer  may  require  a covered  person  to use a specific  claim  foim  for  a

reimbursement  request.

[13.10.32.10NMAC  -N,  01/01/2021]

13.10.32.11  COVERAGE  DISPUTES:  A  dispute  between  an insurer  and  a covered  person  concerning  a

request  to grant  coverage  for  a contraceptive  supply  or  service  shall  be processed  in  accordance  with  Sections  59A-

23-12.1,  59A-47-47.1,  59A-22B-5,  59A-22-42,  or  59A-46-52  NMSA  1978,  as applicable,  or 13.10.17  NA/LAC.

[13.10.32.11  NMAC  - N,  01/01/2021]

13.10.32.12  TRANSPARENCY  OF  COVERAGE:

A.  Forms.  An  insurer  shall  provide  each  covered  person  with  a contraceptive  coverage  surnmaiy  that

clearly  explains  the  scope  of  contraceptive  coverage  and  how  to access  this  benefit  at least  annually.  The  coverage

summary  tlirougli  wi'itten  materials  or links  to an insurer's  website  and  a toll  free  number  must  include  the  following

information:
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EXHIBIT  A

(1)  wliether  covered  services  or supplies  are available  from  in-network  and out-of-network

providers;

(2)  wlietlier  tliere  are any limitations  on contraceptive  services  or supplies;

(3)  that  tlie  coverage  required  shall  not  be subject  to:

(i)  cost sharing  for  insureds;

(ii)  utilization  review;

(iii)  prior  autliorization  or step-tlierapy  requirements;  or

(iv)  any otlier  restrictions  or delays  on tlie  coverage;

(4)  if  elected  by tlie insurer,  tliat  brand-name  pliai'macy  di'ugs  or itei'ns are subject  to cost

sliaring  wlien  at least one generic  or tl'ierapeutic  equivalent  is covered  witliin  tlie  saine metliod  of  contraception

witliout  patient  cost  sliaring,  unless  tlie  insured's  l'iealtli  care provider  detern'iines  tliat  a paiticular  drug  or item  is

medically  necessary;

(5)

contraceptives;

(6)  a list  of  the covered  contraceptive  di'ugs  and devices,  as well  as clinical  services,  that  are

covered  without  cost-sharing;

(7)  a description  of  the process  and forms  required  to address  coverage  disputes  in Sections

59A23-12.1,  59A-47-47.1,  59A-22B-5,  59A-22-42,  or 59A-46-52  NMSA  1978,  as applicable,  or 13.10.17  NMAC;

and

(8)  a description  of  the process  and foims  related  to coverage  for  contraception  where  a

prescription  is not  required.

B.  Drug  formulary  requirements.  An  insurer  shall  identify  on its publicly  available  drug  foi'mulai'y

any cost-sharing  free  contraceptive  di'ugs  and devices.

[13.10.32.12  NMAC  - N, 01/01/2021]

that  coverage  will  be provided  for  a six-month  supply  of  prescribed  and self-administered

13.10.32.13  NONDISCRIMINATION:  An  Insurer  who  is legally  obligated  to provide  contraceptive  supplies

or services  shall  do so witliout  disci'irninating  against  the covered  person  on the basis  of  race,  color,  national  origin,

sex, sexual  orientation,  gender  expression  or identity,  marital  status,  age, citizenship,  immigration  status,  or

disability.  This  includes,  but  is not  limited  to, providing  coverage  for  of  any method  of  over-the-counter

contraception  without  regard  to the  sex, or gender  identity  or expression,  of  the  covered  person.

[13.10.32.13  NA/[AC  - N, 01/01/2021]

13.10.32.14  RULESFORHSAQUALIFYINGPLANS:  Aninsurerwhoissuesahealthbenefitplanthat

qualifies  as a liealtli  savings  account  ("HSA-qualifying  plan")  is subject  to tl'iis  rule. A  deductible  under  an HSA-

qualifying  plan  for  over-the-the  counter  contraceptive  supplies  or services  and voluntaiy  male  sterilization  shall  not

exceed  the minimum  amount  required  to preserve  tlie  covered  person's  ability  to claim  tax exempt  contribution  and

witlidrawals  from  tlie  covered  persoii's  liealtli  savings.

[13.10.32.14  NMAC  - N, 01/01/2021]

13.10.32.15  PENALTIES:  Inadditiontoanyapplicablesuspension,revocationorrefusaltocontinueany

certificate  of  autlioi'ity  or license  under  the Insurance  Code,  a penalty  for  any violation  of  this  rule  may  be imposed

against  an insurer  in accordance  with  Sections  59A-1-18  and 59A-46-25  NMSA  1978.

[13.10.32.15  NA/[AC  - N, 01/01/2021]

13.10.32.16  SEVERABILITY:  If  any section  of  this  rule,  or the applicability  of  any section  to any person  or

circumstance,  is for  any  reason  held  invalid  by a court  of  competent  jurisdiction,  the remainder  of  the rule,  or the

applicability  of  such  provisions  to other  persons  or circumstances,  shall  not  be affected.

[13.10.32.16  NMAC  - N, 01/01/2021]

History  of  13.10.32  NMAC:  [RESERVED]
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