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HEARING  OFFICER5S  FINDINGS,  CONCLUSIONS,  AND  mcomuhnn,=t'nonTh

THIS  MATTER  comes  before  the New  Mexico  Office  of  Superintendent  of  Insurance

("Superintendent"  or "OSI")  following  a public  hearing  for  comment  pursuant  to the Notice  of

Proposed  Rulemaking  ("NOPR")  filed  in this  docket  and published  as required  by law  in the  New

Mexico  Register  on July  14,  2020  and in the  Albuquerque  Journal  on July  14,  2020  and  distributed

via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

The  Hearing  Officer,  having  reviewed  the  NOPR  and  the  proposed  rules,  having  conducted

a public  hearing,  having  reviewed  the written  comments  submitted  to the docket,  and being

otherwise  fully  informed  in the premises,  makes  the following  findings,  conclusions,  and

recommendations:

FINDINGS:

1. The  Superintendent  has  jurisdiction  over  the subject  matter  and  the  parties  pursuant

to the  New  Mexico  Insurance  Code,  NMSA  1978,  Sections  59A-1-1  et seq. ("Insurance  Code").

2. The  Superintendent  designated  R. Alfred  Walker  as the  Hearing  Officer  to preside

over  this  matter.

3. The  OSI  issued  a NOPR  and  published  the  NOPR  on in the New  Mexico  Register

on July  14,  2020  and in the  Albuquerque  Journal  on July  14,  2020,  and  OSI  distributed  the  NOPR

via  OSI's  Newsletter  to a list  of  potentially  interested  parties.
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4. The  NOPR  gave  notice  of  a public  hearing,  scheduled  for  August  13, 2020,  to

accept  oral  comments  on tlie  proposed  rule  amendments  from  any  interested  parties.

5. The  NOPR  informed  tlie  parties  and  the  public  of  the  process  by  which  the  Hearing

Officer  would  conduct  the hearing  and how  parties  and the public  could  make  comments  on the

proposed  rules  and  have  them  considered.

6. The  NOPR  further  advised  tliat  a copy  of  the full  text  of  the proposed  rules  was

available  on the OSI  website  or the New  Mexico  Sunshine  portal,  or by requesting  a copy  in

person.

7. The  purpose  of  the  proposed  rule  is to establish  regulatory  requirements  for  short-

term  health  benefit  plans.  The  rule  will  standardize  and simplify  the  terms  and  coverages,  facilitate

public  understanding  and  comparison  of  coverage,  and prohibit  provisions  tliat  may  be misleading

or confusing  in connection  with  such  plans.

8. Statutory  authority  for  promulgation  of  the  proposed  new  rule  is found  in  the  Short-

Term  Health  Plan  and  Excepted  Benefit  Act  ("tlie  Act"),  Sections  59A-23G-1  et seq. NMSA  1978

(2019).

9. On  August  13,  2020,  OSI  conducted  the public  hearing.

10.  Paige  Duhamel,  Office  of  Superintendent  of  Insurance;  Karen  Melcheit,  American

Council  of  Life  Insurers  ("ACLI");  Dana  Bacon,  Leukemia  and Lymphoma  Society;  R. Foster

"Terry"  Seaton;  and J.P. Wieske,  Health  Benefits  Institute  ("HBI"),  made  comments  at the  public

hearing.

11.  Written  comments  on the  proposed  rule  were  submitted  to OSI  by  Mr.  Seaton;  Mr.

Bacon;  and  Mr.  Wieske.
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12.  Response  comments  were  submitted  to OSI  by  Mr.  Seaton  and Ms.  Duhamel.'

13.  All  comments,  oral  and written,  liave  been  made  pait  of  the  'record.

14.  OSI  lias  adopted  rules  for  rulemaking,  which  are applicable  to tliis  proceeding,  and

wliich  state:

The  superintendent  may  adopt,  amend,  or  reject  tlie  proposed  rule.  Any

amendments  to the proposed  rule must  fall  within  the scope of  the current

rulemaking  proceeding.  Amendments  to a proposed  rule  are within  Phe scope  of  the

rulemaking  if  the amendments:

(1) are a logical  outgrowtli  of  the  rule  proposed  in the  notice;  or

(2) are proposed,  or are reasonably  suggested,  by comments  made during  the

comment  period,  and the 10 day  response  period  after  the close  of  the comment

period  has been  provided;  and

(a) any person  affected  by the adoption  of  the rule,  if  amended,  should  have

reasonably  expected  that  any  change  from  the  publisl'ied  proposed  rule  would  affect

that  person's  interest;  or

(b)  the subject  matter  of  the amended  rule  or the issues  determined  by that  rule  are

the same  as those  in the  published  proposed  rule.

13.1.4.13(C)  NMAC.  Tlie  "10  day  response  period  after  the close  of  tl'ie comment  period"  is ten

calendar  days.  13.1.4.11(B)  NMAC.

15.  13.1.4.13(C)  NMAC  contemplates  that OSI  amend  a.proposed  rule  if the

amendment  is a "logical  outgrowtl'i"  of  tl'ie proposed  rule  or  the amendment  is proposed,  or is

reasonably  suggested  by comments  made,  during  the comment  period,  with  ten calendar  days  to

respond.

16.  The  NOPR  informed  interested  parties  that  the comment  period  ended  at 4:00  p.m.

on August  13,  2020  and  that  the  response  comment  period  ended  at 4:00  p.m.  on August  24, 2020.

Thus,  the "10  day  response  period  after  the close  of  tlie  comment  period"  was  provided.

I Ms.  Duliamel's  comments  were  filed  to the  docket  on the  moming  of  August  25,  2020.  No  person  has raised  an issue

of  lateness,  and  the  Hearing  Officer  finds  no prejudice  in considering  these  comments.
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17. Although  there  appears  to be no New  Mexico  case law  addressing  tlie  issue,  federal

coutts  have recognized  that  administrative  agencies  may  make  clianges  in the  proposed  rule  after

the comment  period  without  a new round  of  hearings,  as long as the final  rule is a "logical

outgrowth" of the proposed rule. Market Synergy Grovtp, Inc. v. US. Dep't of  Labor, 885 F.3d

676, 681 (l Ok" Cir. 2018); Zen Magnets, LLC v. Consumer Prod. Safety Comm'n, 841 F.3d, 1141,

1154 (10"I Cir. 2016). "A  final rule qualifies as a logical outgrowth  if interested  parties  should

have anticipated  that the change  was possible,  and thus reasonably  should  have filed  their

comments  on the subject  during  the notice-and-comment  period."  Market  Synergy  at 681 (internal

quotation  marks  omitted);  Zen Magnets  at 1154.

18.  Mr.  Foster recommends  postponement  of the  adoption  of this  rule  until

amendments  are made  to the authorizing  statute.  Mr.  Seaton  believes  that  the statute  prohibits  any

short-term  plan  except  one sold  through  a bona  fide  association.  See NMSA  1978,  § 59A-23G-6

("No  insurer  sliall  issue,  and no association,  trust  or multiple  employer  welfare  arrangement  sliall

offer,  a short-term  or excepted  benefits  plan  to a resident  of  the state unle,ss through  a bona  fide

association").  Ms. Duliamel  believes  tliat  sucli  an interpretation  of  tlie statute  would  be absurd,

given  that  the Act  applies  to individual  coverage.  NMSA  1978,  § 59A-23G-2(I)(2)  ("'short-term

plan'  means a nonrenewable  liealtli  benefits  plan  covering  a resident  of  tlie state, regardless  of

wliere  the plan  is delivered,  that is issued  only  to individuals  wlio  have not  been enrolled  in  a

health  benefits  plan  tliat  provides  tlie same or similar  nonrenewable  coverage  from  any health

insurance  carrier  within  the three montlis  preceding  ei"irollment  in the slioit-teri'n  plan").  The

Hearing  Officer  agrees  that  this  provision  must  mean  something  and therefore  finds  that  the Act  is

not  limited  solely  to plans  offered  by bona  'fide associations.
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19.  Mr. Seaton  believes  that  provisions  of  the Healtli  Insurance  Poitability  Act,

Sections 59A-23E-1 et seq.,  NMSA  1978 (2019),  create  conflicts  with  the Act  under  wliich  this

rule  is proposed.  Ms.  Duhamel  believes  that  the  Health  Insurance  Poitability  Act  is a law  of  general

application  which  must  yield  to the  Act  under  which  tliis  rule  is proposed.  Rather  than  adopt  that

reasoning,  the Hearing  Officer  notes  that  both  acts were  adopted  in the same  Legislative  Session,

and  the Legislature  must  be presumed  to have  adopted  consistent  statutes.  Mr.  Seaton  concedes

this  possibility  when  he notes  that,  for  the sake of  proceeding  with  the adoption  of  proposed

13.10.3,  we might  accept  tliat  it was  not  the 2019 Legislature's  intent  to outlaw  short-term  plans,

but  the contradiction  posed  by tlie current  wording  of  Section  59A-23E-14(A)  NMSA  1978

requires  legislative  attention.  The  Hearing  Officer  finds  that  the two  acts do not  conflict  or

contradict  each  other.  If  Legislative  attention  is required,  the Legislature  can  provide  that  attention.

The  Hearing  Officer  recommends  that  adoption  of  the  tule  not  be postponed.

20.  HBI  is concerned  that  proposed  13.10.3  will  eliminate  all  shoit-term  plan  offerings

in the face  of  a need  to have  a temporary  coverage  option  available  to consumers,  and  HBI  doubts

the  continued  ability  of  the  high  risk  pool  to provide  this  option.  Ms.  Duhamel  responds  that  New

Mexico  had  no had  licensed  shoit-term  plan  offering  in the  year  prior  to the implementation  of  the

Act.  Additionally,  given  significant  problems  with  these  products  in other  states  and  the current

availability  of  other  forms  of  coverages,  there  is no need to peri'nit  these coverages  unless

accompanied  by significant  guard  rails.  Ms. Duliamel  cites  to a recent  study  by the House

Committee  on Energy  and Commerce  of  the impact  of  these  plans  on the individual  health

insurance  market,  littps://energycommerce.house.gov/newsroom/press-releases/ec-investigation-

finds-millions-of-americans-enrolled-in-junk-health.
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21.  In contrast  to HBI's  concern  about  tlie  elimination  of  shoit-term  plans,  Mr.  Bacon

expresses concerns about allowing substandard plans with significant lii4itations on tlie market

and cites  research  showing  that,  where  these  plans  are allowed,  tl'iey  are marketed  aggressively

with  misleading  messages,  depriving  consumers  of  transparency  needed  to know  what  they  are

actually  purchasing.  Mr.  Bacon  also cited  a Leukemia  & Lymphoma  Society  ("LLS")  study

showing  that  individuals  newly  diagnosed  with  these  forms  of  cancer  can expect  to pay  up to

$45,800  in out-of-pocket  expenses  on a shoit-term  plan,  while  on an ACA-compliant  bronze  plan

the same  individual  could  expect  to pay  $6,300  on average.  A  2020  LLS  study  repoited  that  states

with  unrestricted  access  to short-teri'n  plans  saw  a four  percent  increase  in premiums  due  to adverse

selection  in the  ACA  individual  market.  Mr.  Bacon  also  points  out  that  of  the 340  healthcare  groups

wlio  commented  on tlie  federal  government's  2018  rule  proposal  expanding  access  to short-term

plans,  more  than  98 percent  issued  critical  comments,  including  every  patient,  physician,  nurse

and hospital  organization  tliat  commented.

22.  The  Hearing  Officer  finds  that  it is in the best  interest  of  consumers  to regulate

short-term  plans  as set forth  in proposed  13.10.3.

23.  The  Hearing  Officer  notes  that  proposed  13.10.3.6  sets an effective  date  of  August

1, 2020.  The  Hearing  Officer  finds  that  the  effective  date  cannot  be before  the  adoption  of  the  rule

or publication  in the New  Mexico  Register.  The  Hearing  Officer  finds  that  the earliest  effective

date should  be October  1, 2020.  The  Hearing  Officer  finds  that  this  suggested  change  meets  the

"logical  oritgrowth"  test  because  interested  parties  should  have  anticipated  that  the change  was

possible.  The  Hearing  Officer  tlierefore  recommends  that  the effective  date of  proposed  13.10.3

be October  1, 2020.
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24.  The  Hearing  Officer  further  notes  that  the convention  of  the Administrative  Law

Division,  which  codifies  the New  Mexico  Administrative  Code  in which  this  rule  will  appear,  is

to reserve  the seventh  section  of  tlie  rule  for  definitions.  Where  110 definitions  are proposed  for  a

rrile,  the convention  is to refer  to statutory  or other  regulatory  rules  that  have  applicability.  The

Hearing  Officer  finds  tliat  proposed  13.10.3.7  should  be replaced  with  a definitions  section,  as

follows:

13,10.3.7

A.

rule.

DEFINITIONS:

The  definitions  in Section  59A-23G-2  NMSA  1978  apply  to this

B.  Unless  inconsistent  with  a term  defined  in tliis  rule,  or  tlie  usage  of

a term  in this  rule,  the definitions  in 13.10.29  NMAC  apply.

The  Hearing  Officer  finds  that  this  suggested  change  meets  tlie  "logical  outgrowtli"  test  because

interested  parties  should  have  anticipated  tliat  the change  was possible.  The Hearing  Officer

recommends  adoption  of  the new 13.10.3.7  and that  proposed  13.10.3.7  be renumbered  as

13.10.3.8.  (The  Hearing  Officer  notes  that  the original  proposed  13.10.3  did  not  have  a section  8,

so subsequent  sections  will  not  need  to be renumbered.)

25.  Mr.  Seaton  suggests  clarifying  proposed  13.10.3.7(A)  (now  13.10.3.8(A))  by

adding  "Continuation  and conversion  riglits  of  short-term  plan  dependents  extend  only  to the

original  termination  date  of  the  policy."  Ms.  Duliamel  agrees.  Mr.  Seaton's  proposed  amendment

was  made  during  the comment  period  and  the ten  day  response  period  was  provided.  Tlie  Hearing

Officer  finds  tliat  the subject  matter  of  the  amended  rule  or the issues  determined  by that  rule  are

the same  as those  in the published  proposed  rule.  The  Hearing  Officer  finds  that  the proposed

change  clarifies  proposed  13.10.3.7(A)  (now  13.10.3.8(A))  and recommends  adoption  of  the

proposed  language.
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26.  Mr.  Seaton  asseits  that  proposed  13.10.3.7(B)  (now  13.I0.3.8(B))  conflicts  witli

Section  59A-23G-2(I)(2)  NMSA  1978  stating  that  eligibility  sliall  be determined  by a 3 month

hiatus  from  nonrenewable  coverage  within  a 12 montli  period.  Mr.  Se'aton believes  tliat  the

definition  will  be overly  restrictive  on consumers  and objects  to inclusion  of  term  "group"  in

proposed  13.10.3.7(B)  (now  13.10.3.8(B))  as tlie plans  are limited  to individual  coverage  by

statute.  Mr.  Seaton  seeks  clarification  on tlie  "use  of  tlie  term"  similar  in the  rule  and statute  and

suggests  substituting  "nonrenewable  major  medical  coverage."  Ms. Duhamel  responds  that

Section  59A-23G-3(B)  NMSA  1978  specifies  tliat  short-term  plans  are unavailable  to any  potential

insured  who  has been  covered  under  a short-term  plan  in the previous  twelve-montli  period  and

thus  proposed  13.10.3.7(B)  (now  13.10.3.8(B))  reconciles  Sections  59A-23G-2(I)(2)  and 59A-

23G-3(B).  Ms.  Duhamel  does  agree  with  tlie  need  to remove  "group"  from.proposed  13.10.3.7(B)

(now  13.10.3.8(B))  and  to clarify  the  rule  by  re-writing  it  to state:  "A  shoit-term  plan  shall  not  be

issued  to an individual,  if  that  person  was  enrolled  in any  short-term  plan  that  provided  the same

or similar  coverage  during  the preceding  12 months."  Mr.  Seaton's  proposed  amendment  was

made during the comment period and the ten day response period was Brovided. The Hearing

Officer  finds  that  the subject  matter  of  the amended  rule  or tlie  issues  determined  by that  rule  are

the same as those  in the publislied  proposed  rule.  The Hearing  Officer  also finds  that  Ms.

Duhamel's  suggested  change  to the amendment  meets  the "logical  outgrowth"  test because

interested  parties  should  have  anticipated  thatthe  change  was  possible.  The  Hearing  Officer  further

finds  that  Ms.  Duhamel's  change  to the amendment  was reasonably  suggested  by Mr.  Seaton's

comment  during  the  comment  period.  The  Hearing  Officer  finds  tliat  the  suggested  change  clarifies

proposed  13.10.3.7(B)  (now  13.10.3.8(B))  and  conforms  to statute.  The  Hearing  Officertherefore

recommends  adoption  of  the change.
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27.  Mr.  Seaton  suggests  tliat  proposed  13.10.3.7(C)  (now  I3.IO.3.8(C))  should  be

removed  as baseless,  and therefore  unfair  to insurers,  if  various  statutes  outside  the Act  are read

consistently  with  statutes within  the Act. HBI requests deletion of  proposed 13.10.3.7(C)  (now

13.10.3.8(C))  in order  to ensure  the plans  are available,  prevent  adverse  selection,  and balance

consumer  protection  issues.  Ms.  Duhamel  counters  that,  if  shoit-term  plans  are to serve  as a

coverage  option  of  absolute  last  resoit,  they  sliould  be guaranteed  issue,  and OSI  does  not  expect

this  to be a significant  adverse  selection  risk  due to the availability  of  other  coverages,  such  as

Medicaid,  special  enrollment  periods  for commercial  coverage,  and tlie high  risk  pool.  The

Hearing  Officer  finds  tliat  the guiding  star  of  statutory  construction  is Legislative  intent,  and even

the  plain  language  of  a statute  will  not  be read  to create  an absurdity  or a nullity.  While  the  review

of  statutory  language  may  sometimes  leave  one tied  in semantic  knots,  the la'iot  is easily  cut  by

determining  the  intent.  The  Hearing  Officer  finds  that  the intent  of  the Act  is to allow  regulation

of  short-term  plans  for  the  benefit  of  New  Mexico  consumers,  and  that  intent  would  be thwarted

by  not requiring  the  guaranteed  issue provision.  The Hearing  Officer  finds  that  proposed

13.10.3.7(C)  (now  13.10.3.8(C))  adequately  balances  plan  availability  with  consumer  protection

and  tlierefore  recommends  no change  to proposed  13.10.3.7(C)  (now  13.10.3.8(C)).

28.  HBI  requests  deletion  of  proposed  13.10.3.7(E)  (now  13.10.3.8(E))  requiring

coverage  of  preexisting  conditions  or modification  to the rule  language  to solely  allow  denial  of

pre-existing  conditions  or other  conditions  disclosed  on the  application  of  coverage.  HBI  suggests

adding  "or  condition  disclosed  on  tlie  application  for  coverage"  to tl'ie end  of  proposed  13.10.3.7(E)

(now  13.10.3.8(E)).  Ms.  Duliamel  agrees  to a modification  of  HBI's  alternative  language,  adding

"or  other  conditions  disclosed  on the application  for  covcragc"  to the end  of  proposed  13.  I O.3.7(E)

(now  13.10.3.8(E)).  HBI's  proposed  amendment  was  made  during  tlie  comment  period  and  the  ten
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day response  period  was provided.  The Hearing  Officer  finds  that the subject  matter  of  the

amended  rule  or the issues determined  by that  rule  are the same as those  in the published  proposed

rule.  Tlie  Hearing  Officer  also finds  tliat  Ms.  Duliamel's  suggested  cliange  to tlie  amendment  meets

the "logical  outgrowth"  test  because  interested  paities  should  have  anticipated  that  the cliange  was

possible.  The Hearing  Officer  fuitlier  finds  that  Ms. Duhamel's  change  to the amendment  was

reasonably  suggested  by HBI's  comment  during  the comment  period.  Tlie  Hearing  Officer  finds

that  the change  is a reasonable  balance  of  the concerns  of  insurers  and consumers.  The Hearing

Officer  recommends  adoption  of  the change.

29.  Tlie Hearing  Officer  notes that the paragraph  following  proposed  13.10.3.7(E)

(now  13.10.3.8(E))  is also designated  "E."  Tlie  Hearing  Officer  finds  that  tliat  paragrapli  sliould

be designated  "F"  and recommends  tliat  change.

30.  Mr. Seaton  suggests  that "requirements"  be substituted  for  "filings"  in proposed

13.10.3.10(A)  because  filings  is a term  that  seems limited  to tlie  process  of  approval  of  the plan

rather  than the substance.  Tlie  Hearing  Officer  finds  tl'iat the term  "filings"  is appropriate  and

descriptive  in context  and therefore  recommends  against  the change.

CONCLUSIONS:

A. The Superintendent  has jurisdiction  over  the subject  matter  and the parties  pursuant

to the Insurance  Code.

B.  OSIcausedtheNOPRtobepublishedonJulyl4,2020intheNewMexicoRegister

and on July 14, 2020 in a newspaper  of  general  circulation  in compliance  with  NMSA  1978,

Section  14-4-5.2.

C. The NOPR  provided  interested  persons  and the public  appropriate  notice  of  the

hearing  and the oppoitunity  to offer  oral and written  comments.
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D.  The  Hearing  Officer  has considered  all oral  and written  comments.

E.  The proposed  rule,  witli  changes  set forth  above,  sliould  be adopted  by the

Superintendent.

WHEREFORE,  in light  of  the findings  and conclusions  above,  the Hearing  Officer

RF,COMMENDS  that  tlie  Superintendent  should  sign  a Final  Order  tliat  adopts  and  promulgates

the final  rule attached  hereto  as Exhibit  A, and a copy  of  this  Hearing  Officer's  Findings,

Conclusions,  and Recommendations,  with  its attachments,  sliould  be sent  to all persons  on the

attaclied  Certificate  of  Service.

Done  and  ordered  this  1 7th  day  of  September,  2020.
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CERTIFICATE  OF  SERVICE

I HEREBY  CERTIFY  tliat a true and correct copy of tlie foregoing Hearing Officer 's
Findings,  Conclusions,  and  Recommendation  was  emailed  to  the  following  individuals,  as

indicated,  tliis  l  7f" day  of  September,  2020.

Bryan  E. Brock,  Hearing  Officer

Office  of  Superintendent  of  Insurance

p.o. Box  1689,  Santa  Fe,  NM  87504

Bryan.brock@state.nm.us

Margaret  Caffey-Moquin

Office  of  Superintendent  of  Insurance

p.o. Box  1689,  Santa  Fe,  NM  87504

Margaret.moquin@state.nm.us
cc: Freya.tschantz2@state.nm.us

Cholla  Khoury,  ASsistant  Attorney  General

Office  of  the  Attorney  General

p.o. Box  1508,  Santa  Fe,  NM  87504

ckhouiy@nmag.gov

MELISSA  Y.  GUTIHRREZ.  Law  Clerk

Office  of  Legal  Counsel

Office  of  Superintendent  of  Insurance
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EXHIBIT  A
TITLE  13

CHAPTER  10

PART  3

INSURANCE

HEALTH  INSURANCE

MINIMUM  ST  ANDARDS  FOR  SHORT-TERM  PLANS

13.10.3.1  ISSUING  AGENCY:  Office  of  Superintendent  of  Insurance.

[13.10.3.1  NMAC  - N, 10/01/2020]

13.10.3.2  SCOPE:  Tliis  rule  applies  to evei'y  health  insurer  who  offers  or issues a short-term  plan  to a

resident  of  New  Mexico.

[13.10.3.2  NMAC  - N, 10/01/2020]

13.10.3.3  STATUTORY  AUTHORITY:  Section  59A-23G-1  et seq. NMSA  1978.

[13.10.3.3  NMAC  - N, 10/01/2020]

13.10.3.4  DURATION:  Permanent.

[13.10.3.4  NMAC-N,  10/01/2020]

13.10.3.5  0BJECTIVE:  Establish  regulatory  requirements  for  shoit-teim  health  benefit  plans. The  rule

will  standardize  and simplify  the terms  and coverages,  facilitate  public  understanding  and comparison  of  coverage,

and prohibit  provisions  that  may  be misleading  or confusing  in connection  with  such plans.

[13.10.3.5  NMAC  - N, 10/01/2020]

13.10.3.6  EFFECTIVE  DATE:  October  1, 2020,  unless  a later  date is cited  at the end of  a section.

[13.10.3.6  NMAC  - N, 10/01/2020]

13.10.3.7  DEFINITIONS:

A.  The definitions  in Section  59A-23G-2  NMSA  1978  apply  to this  rule.

B.  Unless  inconsistent  with  a term  defined  in this  rule,  or the usage of  a term  in this  rule,  the

definitions  in 13.10.29  NMAC  apply.

13.10.3.8  GENERAL  REQUIREMENTS:

A.  Duration  and  non-renewability.  The  term  of  a short-ternn  plan  shall  not  exceed  three  months

and shall  not  be extendable  or renewable.  Continuation  and conversion  rigl'its  of  short-term  plan  dependents  extend

only  to the original  termination  date of  the policy.

B.  When  issuance  prohibited.  A shoit-term  plan  shall  not  be issued  to an individual,  if  that  person

was enrolled  in any short-term  plan  that  provided  the same or similar  coverage  during  the,preceding  12 months.

C.  Guaranteed  issue. A  short-term  plan  shall  be guaranteed  issue to eligible  applicants  without

regard  to health  status  or any preexisting  condition(s).

D.  Cancellation  and  rescission.  A short-term  plan  shall  not  be cancelled  or rescinded  except  as

provided  herein:

(l)  A short-terin  plan  shall  not  be rescinded  except  in the case of  intentional

misrepresentation,  concealment  or fraud  by the insured  or covered  person.

(2)  A shoit-term  plan  shall  not  be canceled  except:

(a)  as the result  of  cliange  to or implementation  of  federal  or state laws  that  no

longer  permit  tlie  continued  offering  of  the coverage;  or

(b)  due to the covered  person's:

nonpayment  of  premium;

violation  of  published  policies  of  tlie carrier  approved  by the

superintendent;

(iii)  fraudulent  acts or material  misrepresentation;  or

(iv)  material  breach  of  the  terms  of  the plan.

(c)  Nothing  in this  section  shall  be construed  to provide  a covered  person  with  any

benefits  they  would  not otherwise  be entitled  to under  a short-term  plan.

(3)  Notice  required.
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(a)  When  a shoit-term  plan  is canceIled  for  nonpayment  of  premium,  the insurer

shall  notify  the covered  person  in writing  ten days prior  to tlie  cancellation  date that  the plan  will  be canceled,  unless

payment  is made  prior  to the cancellation  date.

(b)  When  cancellation  or rescission  is for  any other  authorized  reason,  the insurer

shall  notify  the covered  person  in writing  20 days prior  to the cancellation  or rescission  date, or the expiration  date

of  the short-term  plan,  whichever  occurs  first.  An  insurer  may  provide  less than  20 days notice  only  if  the remaining

duration  of  the plan  is less than  20 days. In such case, notice  shall  be provided  no later  than  10 days prior  to the

cancellation  or rescission  date or the expiration  date of  the plan,  whichever  occurs  first.  The  notice  shall  specifically

state the reason(s)  for  the cancellation  or rescission.

(c)  A written  notice  required  by this  subsection  shall  be printed  in 12 point  or larger

font,  and phrased  in simple  language.

E.  Prohibition  against  pre-existing  condition  exclusion.  A carrier  shall  not exclude  coverage  of  a

benefit  covered  under  a short-teiin  plan  due to any preexisting  condition(s)  or other  conditions  disclosed  on the

application  of  coverage.

F.  Waiting  periods.  A carrier  shall  not  impose  a waiting  period  for  a benefit  covered  under  a shoit-

term  plan.

[13.10.3.8  NMAC-N,  10/01/2020]

13.10,3.9 MANDATORY  DISCLOSURES

A.  Disclosure  Required.  A shoit-tei'm  plan  shall  not  be offered  or issued  without  providing  the

prospective  insured  applicant  a disclosure  in the form  and with  the content  specified  in this  section.

B.  Disclosure  format.  The  standard  disclosure  shall  be displayed  prominently  in the plan  and in the

plan  application,  and shall  also be delivered  as a separate  document  to the applicant  upon  delivery  of  the application.

C.  Delivery  of  disclosure.  The  applicant  must  sign  an acknowledgement  of  receipt  of  the form.

(1)  The  carrier  shall  retain  each acknowledged  disclosure  form  for  five  years. Signed  forms

shall  be available  for  review  by the superintendent  upon  request.

(2)  The  standard  disclosure  form  shall  not  be used until  it has been  filed  with  and approved

in writing  by the superintendent.

(3)  The  standard  disclosure  form  shall  include  the following  information  and shall  be

presented  on the first  page of  any application  for  coverage  in 12-point  or larger  font:

THIS  IS SHORT-TERM,  LIMITED  D?JRATION  HF.ALTH  INS'URANCE  COVERAGE.  THIS  PLAN

ONLY  LASTS  FOR  [Inseit  Durationl  AND IS NONREWABLE.  THIS COVERAGE  IS UNAVAILABLE  TO
ANY  INDIWDUAL  WHO  HAS  BEEN  INS'[JRED  BY  A SHORT-TERM  PLAN  WITHIN  THE  PREVIOUS

TWELVE-MONTH  PERIOD.

THIS  PLAN  MAY  HAVE  DOLLAR  LIMITATIONS  ON  BENEFITS.

THIS  COVERAGE  DOES  NOT  COMPLY  WITH  ALL  AFFORDABLE  CARE  ACT  REQUIREMENTS.

TO SEE  IF  YOU  QUALIFY  FOR  FINANCIAL  ASSISTANCE  AND  ENROLL  IN  AFFORDABLE  CARE  ACT

COVERAGE  VISIT  WWW.BEWELLNM.COM.  YOU  MAY  QUALIFY  FOR  A SPECIAL  ENROLLMENT

PERIOD  IF YOU  HAVE  RECENTLY  LOST  COVERAGE.

[13.10.3.9 NMAC  - N, 10/01/20201

13.10.3.10  COMPLIANCE  FILING  REQUIREMENTS:

A.  Qualified  health  plan  standard  requirements.  A short-term  plan  is subject  to the same rate,

form,  and compliance  filings  as qualified  health  plans.

B.  Network  access  plan.  An insurer  who  offers  a short-term  plan  shall  file  a network  access plan(s)

in SERFF  for  review  and approval  by the  superintendent  annually  on October  1.

[13.10.3.11  NMAC-N,  10/01/2020]

13.10.3.11  PENALTIES:  In addition  to any applicable  suspension,  revocation  or refusal  to continue  any

certificate  of  autliority  or license  under  the Insurance  Code,  the superintendent  may  impose  a penalty  for  any

violation  of  this rule  in accordance  with  Sections  59A-1-18  and 59A-46-25  NMSA  1978.

[13.10.3.10  NMAC  - N, 10/01/2020]
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13.10.3.I2  SEVERABILITY:  If  any  section  of  this  rule,  or  the  applicability  of  any  section  to any  person  or

circumstance,  is for  any  reason  held  invalid  by a court  of  competent  jurisdiction,  the  remainder  of  the  rule,  or  the

applicability  of  sucli  provisions  to other  persons  or  circumstances,  shall  not  be affected.

[13.10.3.11  NMAC  - N,  10/01/2020]

History  of  13.10.3  NMAC:  [RESERVED]
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