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RE:  Written  Comments  on New  Proposed  OSI  Rule  13.10.32  NMAC

Coverage  for  Contraception,  Docket  No.  20-0023-RULE-LH

Dear  Hearing  Officer  Walker,

Thank  you  for  the opportunity  to paiticipate  in the above-state  administrative  rule-making.

These  written  comments  have  been  prepared  and submitted  to assist  the New  Mexico  Office  of

the Superintendent  of  Insurance  ("OSr')  and the Superintendent  in amending  the rules,  as

reasonable  and  necessary,  to aid  the OSI  in the administration  and effectuation  of  the New

Mexico  Insurance  Code'  in accordance  with  the applicable  provisions  of  the New  Mexico

Insurance  Code  and  other  laws  and to mitigate  any  extension,  modification,  or  conflict  with  any

such  provision  or other  laws  of  New  Mexico.

More specific, these written comments pertain to the Notice of  New Comment Period and
Hearing  issued  by the OSI  dated  August  25, 2020,  in the above-cited  Docket,  concerning

"Coverage  for  Contraception".  Below  please  respectfully  find  comments  and questions  to

various  sections  of  tl'ie Proposed  OSI  Rule.

1. Proposed  OSI  Rule,  13.10.32.8(E)  NMAC  (emphasis  added),  provides  the following:

E. Coverage  for Prescription  Contraceptive  Drugs and Devices. An insured, an
insured's designee, or an insured's health care provider  may submit a request to an insurer
for coverage of  a noncovered contraceptive  drug or device prirsuant to Subsections C and
D of  Section 59A-22-42  NMSA  1978. Sucli request shall indicate whether tlie covered
contraceptive  dnig or device is not available or is medically  inadvisable  for the insured.
An insurer may require tliat  the request for coverage be in writing.  If  the insured's liealth
care provider  determines tliat tlie use of  a non-covered  dnig or device is warranted, tlie
health care provider's  determination  sliall  be final

1.1.  Medically  Inadvisable  v.s'. Medical  Necessity.  The  above-cited  section  of  the  Proposed

OSI  Rule  introduces  the  term  "medically  inadvisable".  Adoption  of  the coverage

standard  "medically  advisable"  appears  to conflict  with  the statutory  provisions  of  the

New  Mexico  Insurance  Code2  that  statutorily  require  the standard  of  "medically

necessity".  The  New  Mexico  Insurance  Code  generally  defines  "medically  necessity"  to

I New Mexico  Insurance Code, NMSA  1978, §59A-9-2(A)  and (B).

2NMSA  1978, §59A-22-42(C),  §59A-23-7.14(C),  §59A-46-44(C),  and §59A-47-45.5(C).
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include  "...  considerations  such  as severity  of  side  effects,  differences  in permanence

or reversibility  of  contraceptives  and ability  to adhere  to tlie  appropriate  use of  the drug

or item,  as determined  by the attending  provider."  As  such,  the  proposed  rule-making

appears  to be ultra  vires,  conflict  witli,  and inappropriately  extends  or modifies  the

authorizing  statutory  provisions  of  the  New  Mexico  Insurance  Code  that  requires

"medical  i'iecessity"  as tlie  deterinination  and coverage  standard  for  such  situations  and

contravenes  legislative  policies  of  the  New  Mexico  hisurance  Code.3

1.2. Standard of  Coverage. The proposed rule-amendment appears to provide that if  an
insured's  liealth  care  provider  determines  tlie  use of  a non-covered  drug  or device  to be

"warranted",  then  the  health  care  provider's  determination  "shall  be final".  The  New

Mexico  Insurance  Code  generally  requires  the health  care  provider's  determination  to

be based  upon  "medical  necessity",  as stated  above.  As  such,  the  proposed  rule-

amendment  appears  to be ultra  vires,  conflicts  with,  and  inappropriately  extends  or

modifies  tlie  authorizing  statutory  provisions  of  the New  Mexico  Insurance  Code"  that

requires  "medically  necessity"  as the determination  and coverage  standard  for  such

situations,  as opposed  to a "warranted"  determination  by  the health  care provider,  and

contravenes  legislative  policies  of  the New  Mexico  hisurance  Code.

1.3. FinalityofHCPDetermination.  Theproposedrule-amendmentappearstoprovidethat
if  a health  care  provider  determines  that  tlie  use of  a non-covered  drug  or device  to be

"warranted",  then  the health  care  provider's  determination  "shall  be final".  However,

the  New  Mexico  Insurance  Code  provides  an expedited  administrative  adjudicatory

process  to verify  the "medical  necessity"  of  the health  care  provider's  determination.

As  sucli,  the proposed  rule-amendment  appears  to be ultra  vires,  conflicts  with,  and

inappropriately  extends  or modifies  the  authorizing  statutory  provisions  of  the  New

Mexico  Insurance  Code5  that  does  not  permit  tlie  finality  of  determinations  made  by  the

health  care  provide  for  such  situations,  and contravenes  legislative  policies  of  the  New

Mexico  Insurance  Code.

2. Proposed  OSI  Rule,  13.  10.32.8(F)  NMAC,  provides  the  following:

F. SexuaJly transmitted  infections.  An insurer is obligated  to provide  contraceptives  for
the prevention  of  sexually  transnfftted  infections.

2. 1. The  New  Mexico  Insurance  Code6  defines  "contraceptive  methods  categories  identified

by tl'ie federal  food  and drug  administration"  as follows:

3 See Gila Res. Info. Project  ex rel. Balderas v. N.M.  Water Quality  Control  Comm'n,  2018-NMSC-025,  26, 417
P.3d 369, 375, 2018 N.M.  LEXIS  22, *15, 2018 WL 1192748 (N.M.  Marcli  8, 20181citing  State ex. Rel. Klineline
v. Blackluirst,  1988-NMSC-015,  j}12,  106 N.M.  732, 749 P.2d 1111 ("Wlien  we engage in statutory interpretation,
we must give effect  to all of  the words used in the statutory provision.");  City  of  Albuqrierque  v. N.M.  Pub.
Regulation  Comm'n, 134 N.M.  472, 480-482, (NM  Sup. Court 2003 ); In re Howes, 1997 NMSC  24, 123 N.M.  311,
320, 940 P.2d 159, 168 (per curiain)  ("For  regulations  isstied by an agency to have tlie force of  law, tliey must be
promulgated  pursuant to statutory  arithority.  W)iile  tlie grant of  arit)iority  need not be specific,  a reviewing  couit
must 'reasonably be able to conclude tliat  tlie grant of  authority  conteinplates  t}ie regulations  issued."') (citation
oi'nitted) (quoting  Chrysler  Corp. v. Brown,  441 U.S. 281, 308, 60 L. Ed. 2d 208, 99 S. Ct. 1705 (1979)).

NMSA  1978, §59A-22-42(C),  §59A-23-7.14(Cl  §59A-46-44(C),  and §59A-47-45.5(C).
NMSA  1978, §59A-22-42(D),  §59A-23-7.14(D),  §59A-46-44(D),  and §59A-47-45.5(D).

NMSA1978,  §59A-22-42(J)(1),  §59A-23-7.14(J)(1),  §59A-46-44(J)(1),  and §59A-47-45.5(J)(1).
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2.2.  The New  Mexico  Insurance  Code  definitions,  as cited  above,  neither  mention  nor

mandate  cover  for  contraceptives  for  the "...  prevention  of  sexually  transmitted

infections".  Moreover,  tlie  "Women's  Preventive  Services  Guidelines"  related  to

contraception  lias a defined  scope tliat  provides  women  with  "...  access  to t]ie full

range  of  female-controlled  contraceptives  to prevent  unintended  pregnancy  and

improve  birtli  outcomes."7  As such, the proposed  rule-amendment  appears  to be ultra

vires, conflicts,  and inappropriately  extends  and modifies  tlie  authorizing  legislation  of

the New  Mexico  Insurance  Code,  HRSA  Guidelines,  and contravenes  legislative

policies  of  tlie  New  Mexico  Insurance  Code,  by mandating  coverage  for  contraceptives

for  the prevention  of  sexually  transmitted  diseases.

3. Proposed  OSI  Rule,  13.10.32.8(B)  and (C)  NMAC  (emphasis  added).  provide  the following:

A. Clinical  Services.  Insurers  are reqriired  to cover  witliout  cost  sharing  all  of  the

clinical  services  described  in Paragrapli  3 of  Subsection  A  of  Section  59A-22-42  NMSA

1978,  including  consultations,  examinations,  procedures,  ultrasound,  anesthesia,  patient

education,  counseling,  device  inseition  and ren'ioval,  follow-up  care and side-effect

management.  Included  rmder  cliiiical  services  are reversal  or cessation  of  coxitraception

from  tlie  contraceptive  method  categories  identified  by  the federal  food  and dnig

administration  including  reversal  of  hibal  ligation  and vasectomy.

B. Immediate  Post-Partum  Long  Acting  Reversible  Contraception.  Included  in the

description of  clinical  services  covered by tliis rule  is immediate  (pre-discharze)  post-
parhun  long  acting  reversible  contraception.

3.1.  The New  Mexico  Insurance  Code  defines  "contraceptive  methods  categories  identified

by the federal  food  ai'id drug  administration  as follows  in NMSA  1978,  §59A-22-42(A)

and §59A-23-7.14(D),  as follows:

A.  Eacli  individual  and grorip  healtli  insurance  policy,  liealtli  care  plan  and certificate

of  healtli  iiisurance  delivered  or issued for delivery  in tliis  state tliat  provides  a

prescription  drug  benefit  shall  provide,  at a minimum,  the following  coverage:

(1) at least  otte  product  or  fomi  of  contraception  in eacl'i  of  the  contraceptive  method

categories  identified  by  tlie  federal  food  and drug  adininistration;

(2) a sufficient  number  and assoitment  of  oral contraceptive  pills  to reflect  tlie

variety  of  oral  contraceptives  approved  by  the federal  food  and drug  administration;

and

' littps://www.lirsa.gov/womens-guidelines-2019  (last  seen 09/16/2020)
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(3) clinical  services related to the provision  or rise of contraception,  including

consultations,  examiiiatioiis,  procedures,  ultrasormd,  anestliesia,  patient  education,

counseling,  device inseition  and removal,  and follow-up  care and side-effect

management.

3.2.  Coverage  for  the  reversal  of  tubal  ligation  or  vasectomies  are  typically  not  covered

tlirough  Marketplace  Exclianges  nationally  and  would  reqriire  a specific  design  in

benefits  to perinit  by  procedure  and/or  diagnosis  billed,  to identify  the  services  that

would  not  apply  cost  share,  as this  is different  from  EHB  coverages  at the  present  time.

3.3.  The  terms  "consultations",  "examinations",  and  "procedures"  are  broad  and  general

statements  within  this  context  to afford  coverage  without  cost  sharing  resulting  in risks

of  increase  costs  to the  system  outside  the  statutorily  defined  scope  of  "contraceptive

method  categories  identified  by  the  federal  food  and  drug  administration"  to include

what  is considered  to be fertility  treatments  and  services.  The  OSI  should  specify  the

expected  codes  and  services  to ensure  accuracy  and  consistency  for  tlie  industry.

3.4.  The  Proposed  OSI  Rule  should  clarify  whether  coverage  is required  for  over-tlie-

counter  contraception  and  the  reimbursement  of  members  purchasing  of  over-the-

counter  items.

3.5.  The  Proposed  OSI  Rule  should  clarify  whether  coverage  is required  for  contraception

with  a prescription  at $0, as well  as IUD's  sterilization,  etc.

Thank YOLI again, for permitting Western Sky in participating in this OSI rule-making. Please
coi'itact  my  office  if  you  have  any  questions  or  requirement  any  further  information  or assistance

regarding  tliis  matter.

Respectfully  Subi'nitted,

C. Quinn  Lopez  '

Vice  President,  Legislative  & Governinent  Relations

Western  Sky Comrtunity  Care,  Inc.

5300  Homestead  Road  NE

Albuquerque,  New  Mexico  87110

(505)  660-7607

qriinn.lopez@westernskycommunitycare.com


