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Dear  Superintendent  Toal:

Blue  Cross  and Blue  Sield  of  New  Mexico  (BCBSNM)  appreciates  the opportunity  to comment  on

proposed  rule  13.2.10  NMAC  regarding  Coiporate  Govertaiance  Annual  Disclosures  (CGAD).  We

have  attached  a redlined  version  of  the proposed  rule,  which  includes  our  suggested  revisions,  and

below  is a point  we  would  like  to emphasize.

The  highly-sensitive  nature  of  CGAD  and CGAD-related  information  necessitates  broad

confidentiality  protection.  13.2.10.10(B)  appears  to utilize  language  from  the confidentiality  section

of  the NAIC's  Corporate  Governance  Annual  Disdosure  Model  Act,  yet 13.2.10.10(A)  provides  for

confidentiality  pursuant  to Article  4 of  the Insurance  Code  in lieu  of  further  leveraging  the model

act's  language.  As there  are a few  sections  in Aiticle  4 that  address  disclosure/confidentiality  and

the level  ofprotection  varies  among  them,  13.2.10.10  would  benefit  from  additional  claiification

that  CGADs  and CGAD-related  information  are  strictly  confidential.

We  appreciate  your  consideration  and look  forward  to the hearing  scheduled  for  September  3, 2020.

Sincerely,

/,s'/ Keith  Drennan

Keith  Drennan

Assistant  General  Counsel

Blue  Cross  and Blue  Shield  of  New  Mexico

t=i.o. Box 27630  o Albuquerque,  New Mexico  87125-7630  o (800)  835-8699  o www.bcbsnm.com

A Division  oT Health Care Service  Corporation,  a Mutual  Legal Reserve  Company.  an Independent  Licensee  of the Blue Cross  and Blue Shield Association



TITLE  13

CHAPTER  2

PART  10

INSURANCE

INSURANCE  COMPANY  LICENSING  AND  OPERATION

CORPORATE  GOVERNANCE  ANNUAL  DISCLOSURE

13.2.10.1  ISSUING  AGENCY:  New  Mexico  Office  of  Superintendent  of  Insurance  ("OSI").

[13.2.10.1NMAC-N,  10/19/2020]

13.2.10.2  SCOPE:  This  rule  applies  to all insurers  and  insurance  groups  domiciled  in this  state.

[13.2.10.2NMAC-N,  10/19/2020]

13.2.10.3  STATUTORY  AUTHORITY:  Sections  59A-1-18  and  59A-2-9,  NMSA  1978,  Chapter  59A

Article  4, NMSA  1978,  and  Cl'iapter  59A  Aiticle  37,  NMSA  1978  ("the  Insurance  Holding  Company  Law").

[13.2.10.3  NMAC-N,  10/19/2020]

13.2.10.4  DURATION:  Pei'manent.

[13.2.10.4NMAC-N,  10/19/2020]

13.2.10.5  EFFECTIVE  DATE:  October  19, 2020  unless  a later  date  is cited  at the  end  of  a section.

[13.2.10.5  NMAC  -N,  10/19/2020]

13.2.10.6  0BJECTIVE:  Tlie  purpose  of  this  rule  is: to require  an insurer  or  insurance  group  subject  to the

requirements  of  this  i'ule  to provide  the  superintendent  with  a summary  of  its  corporate  goveianance  structure,

policies  and  practices;  to outline  the  requirements  for  completing  and  submitting  a corporate  govemance  annual

disclosure;  and  to provide  for  the  confidential  treatment  of  tlie  corporate  goveniance  annual  discloure  and  related

infonnation.

[13.2.10.6NMAC-N,  10/19/2020]

13.2.10.7  DEFINITIONS:  Tlie  following  terms  have  the  meaning  given,  unless  the  context  otherwise

requires.  Other  tei'ms  used  iii  this  iule  have  the  meanings  given  in the  New  Mexico  Insurance  Code,  the  Insurance

Holding  Company  Law,  or otlier  OSI  rules.

A.  "Corporate  Governance  Annual  Disclosure  ("CGAD")  means  a confidential  report  submitted

by  an insurer  or insurance  group  made  in accordance  with  the  requirements  of  tliis  rule.

B.  "Insurance  group"  means,  for  purposes  of  tlffs  rule,  those  insurers  and  affiliates  includedwitliin

an insurance  holding  company  system  as defined  in  the  Insurance  Holding  Company  Law.

C.  "Insurer"  has the  same  meaning  given  in  the  Insurance  Holding  Company  Law.

D.  "Lead  State"  means  the  state  where  tlie  parent  company  is doiniciled  or,  if  there  is no insurance

parent,  the  state  where  the  largest  (by  direct  written  pren'iium  volume  as shown  by  tlie  last  filed  annual  statement)

insurance  subsidiary  is domiciled.

E.  "ORSA  Summary  Report"  means  a report  filed  in accordance  with  the  National  Association  of

Insurance  Commissioners  Risk  Management  and  Own  Risk  and  Solvency  Assessment  Model  Act  ("ORSA").

F.  "Senior  Management"  means  any  coi'porate  officer  responsible  for  repoiting  infoi'mation  to the

board  of  directors  at regular  intervals  or providing  infoi'mation  to sliareholders  or  regulators  and  shall  include,  for

example  and  witliout  limitation,  the  Chief  Executive  Officer  ("CEO"),  Chief  Financial  Officer  ("CFO"),  Chief

Operations  Officer  ("COO"),  or  any  other  chief  executive.

G.  "Superintendent"  means  the  New  Mexico  superintendent  of  insurance.

[13.2.10.7NMAC-N,  10/19/2020]

13.2.10.8 CORPORATE  GOVERNANCE  ANNUAL  DISCLOSURE  FILING  PROCEDURES

A.  An  insurer,  or  an insurance  group  of  which  an insurer  is a member,  shall,  no later  than  June  1 of

each  calendar  year,  submit  to tlie  superintendent  a CGAD  that  contains  the  information  described  in this  rule.

B.  The  CGAD  must  include  a signature  of  a member  of  the  insurer's  or insurance  group's  senior

management  attesting  that,  to the  best  of  that  individual's  belief  and  knowledge,  the  insurer  or  insurance  group  has

implemented  the  corporate  govemance  practices  and  tl'iat  a copy  of  the  CGAD  has  been  provided  to the  insurer's  or

insurance  group's  board  of  directors  ("board")  or  the  appropriate  committee  thereof.

C.  The  insurer  or  insurance  group  shall  have  discretion  regarding  the  appropriate  format  for

providing  the  information  required  by  this  nile  and  is permitted  to customize  the  CGAD  to provide  the  most  relevant
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information  necessary  to pei'init  the  superintendent  to gain  an understanding  of  the  coi'porate  govei'nance  structure,

policies  and  practices  utilized  by  the  insurer  or  insurance  group.

D.  For  purposes  of  completing  the  CGAD,  the  insurer  or insurance  group  may  clioose  to provide

infonnation  on governance  activities  tliat  occur  at the  ultimate  controlling  parent  level,  an intermediate  liolding

company  level  or  the  individual  legal  entity  level,  depending  upon  how  the  insurer  or  insurance  group  has  sti'uctured

its system  of  corporate  govei'nance.  The  insurer  or  insurance  group  is encouraged  to make  tlie  CGAD  disclosures  at

tl'ie level  at wliich  tlie  insurels  or insurance  group's  risk  appetite  is determined,  or  at which  the  eai'iiings,  capital,

liquidity,  operations,  and  reputation  of  the  insurer  or  insurance  group  are overseen  collectively  and  at wliich  the

supervision  of  those  factors  is coordinated  and  exercised,  or  the  level  at wliid'i  legal  liability  for  failure  of  general

corporate  governance  duties  would  be placed.  If  tlie  insurer  or  insurance  group  detei'mines  the  level  of  repoiting

based  on these  criteria,  it shall  indicate  which  of  the  tl'iree  criteria  was  used  to determine  the  level  of  repoiting  and

explain  any  subsequent  changes  in level  of  reportirig.

E.  If  the  CGAD  is completed  at the  insurance  group  level,  tlien  it shall  be filed  with  the  lead  state  of

tlie  insurance  group  as deten'nined  by  the  procedures  outlined  in  tlie  most  recent  Financial  Analysis  Handbook

adopted  by  tlie  National  Association  of  Insurance  Commissioners  ("NAIC").  In  these  instances,  a copy  of  the

CGAD  shall  also  be provided  to the  chief  regulatory  official  of  any  state  in  wliich  the  insurance  group  has  a

domestic  insurer,  upon  request.

F.  An  insurer  or  insurance  group  may  comply  witli  this  section  by referencing  other  existing

documents  (e.g.,  ORSA  Summary  Repoit,  Holding  Company  Foi'm  B or  F Filings,  Securities  and  Exchange

Commission  (SEC)  Proxy  Statements,  foreign  regulatoi'y  repoiting  requirements,  etc.)  if  the  documents  provide

infoi'mation  that  is substantially  similar  to tlie  infoimation  described  in tl'iis  rule.  The  insurer  or  insurance  group  sliall

clearly  reference  the  location  of  the  relevant  infoi'mation  within  tlie  CGAD  and  attacli  tlie  referenced  document  if  it

is not  already  filed  or  available  to the  regulator.

G.  Each  year  following  the  initial  filing  of  tlie  CGAD,  the  insurer  or  insurance  group  sliall  file  an

amended  version  of  the  previously  filed  CGAD  indicating  wliere  clianges  have  been  made.  If  no changes  were  made

in the  infon'nation  or  activities  reported  by  the  insurer  or  insurance  group,  tlie  filing  sl'iould  so state.

[13.2.10.8NMAC-N,  10/19/2020]

13.2.10.9 CONTENTS  OF  CORPORATE  GOVERNANCE  ANNUAL  DISCLOSURE

A.  The  insurer  or  insurance  group  shall  be as descriptive  as possible  in completing  tlie  CGAD,  with

inclusion  of  attachments  or  example  documents  that  are used  in  the  governance  process,  since  tliese  may  provide  a

means  to demonstrate  the  strengths  of  their  govei'nance  framework  and  practices.

B.  The  CGAD  shall  describe  tlie  insurer's  or  insurance  group's  corporate  governance  framework  and

structure  including  consideration  of  the  following;

(1)  Tlie  board  and  various  committees  thereof  ultimately  responsible  for  overseeing  the

insurer  or insurance  group  and  the  level(s)  at which  that  oversight  occurs  (e.g.,  ultimate  control  level,  intermediate

holding  company,  legal  entity,  etc.).  The  insurer  or  insurance  group  shall  describe  and  discuss  the  rationale  for  the

cui'rent  board  size  and  stnicture;  and

(2)  The  duties  of  the  board  and each  of  its  significant  committees  and  how  they  are govei'ned

(e.g.,  bylaws,  charters,  infoi'mal  mandates,  etc.),  as well  as liow  the  board's  leadership  is structured,  including  a

discussion  of  the  roles  of  CEO  and  chaiiman  of  tlie  board  within  the  organization.

C.  Tlie  insurer  or insurance  group  shall  describe  the  policies  and  practices  of  the  most  senior

goveming  entity  and  significant  committees  thereof,  including  a discussion  of  the  following  factors:

(1)  How  the  qualifications,  expertise  and  experience  of  each  board  member  meet  the  needs  of

the  insurer  or  insurance  group.

(2)  How  an appropriate  amount  of  independence  is maintained  on the  board  and  its

significant  committees.

(3)  The  number  of  meetings  held  by  the  board  and  its significant  committees  over  tlie  past

year  as well  as information  on director  attendance.

(4)  How  the  insurer  or  insurance  group  identifies,  nominates  and  elects  members  to the  board

and  its  committees.  The  discussion  should  include,  for  example:

(a)  Whether  a nomination  committee  is in  place  to identify  and  select  individuals

for  consideration.

Whether  teim  limits  are placed  on directors.

How  the  election  and  re-election  processes  function.

Whether  a board  diversity  policy  is in  place  and  if  so, how  it functions.
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(5)  The  processes  in place  for  the  board  to evaluate  its  performance  and  tlie  perfonnance  of

its committees,  as well  as any  recent  measures  taken  to improve  perfoi'mance  (including  any  board  or  committee

training  programs  that  have  been  put  in  place).

D.  The  insurer  or insurance  group  shall  describe  tlie  policies  and  practices  for  directing  senior

management,  including  a description  of  the  following  factors:

(1)  Any  processes  or  practices  (i.e.,  suitability  standards)  to determine  whetlier  officers  and

key  persons  in  control  functions  have  the  appropriate  background,  experience  and  integrity  to fulfill  their

prospective  roles,  including:

(a)  Identification  of  tlie  specific  positions  for  wich  suitability  standards  liave  been

developed  and  a description  of  tlie  standards  employed;  and

(b)  Any  changes  in  an officer's  or key  person's  suitability  as outlined  by  the

insurer's  or insurance  group's  standards  and  procedures  to monitor  and  evaluate  such  changes.

(2)  The  insurels  or insurance  group's  code  of  business  conduct  and  ethics,  the  discussion  of

which  considers,  for  example:

(a)  Compliance  with  laws,  rules,  and  regulations;  and

(b)  Prompt  reporting  of  any  illegal  or  unethical  beliavior.

(3)  The  insurer's  or  insurance  group's  processes  for  peifomiance  evaluation,  compensation

and  corrective  action  to ensure  effective  senior  management  tliroughout  the  organization,  including  a description  of

the  general  objectives  of  significant  compensation  programs  and  what  the  programs  are designed  to reward.  Tlie

description  sliall  include  sufficient  detail  to allow  the  superintendent  to understand  liow  the  organizatiori  ensures  tliat

compensation  programs  do not  encourage  or reward  excessive  risk  taking.  Elements  to be discussed  may  include,  for

example:

(a) Tlie  board's  role  in overseeing  management  compensation  programs  and

practices.

How  compensation  programs  are related  to both  company  and  individual

(b)  The  various  elements  of  compensation  awarded  in tlie  insurer's  or  insurance

group's  compensation  programs  and  liow  the  insurer  or  insurance  group  determines  and  calculates  tlie  amount  of

each  element  of  compensation  paid;

(C)

performance  over  time;

(d)  Whether  compensation  programs  include  risk  adjustments  and  how  those

adjustments  are incoi'porated  into  the  programs  for  employees  at different  levels;

(e)  Any  clawback  provisions  built  into  the  programs  to recover  awards  or  payments

if  tlie  perfoimance  measures  upon  whicli  tliey  are based  are restated  or  otherwise  adjusted;

(f)  Any  other  factors  relevant  in understanding  how  the  insurer  or insurance  group

monitors  its compensation  policies  to determine  whether  its  risk  management  objectives  are met  by  incentivizingits

employees.

(4)  The  insurer's  or  insurance  group's  plans  for  CEO  and  senior  management  succession.

E.  The  insurer  or insurance  group  shall  describe  the  processes  by  which  the  board,  its committees  and

senior  management  ensure  an appropriate  amount  of  oversight  to the  critical  risk  areas  impacting  the  insurer's  or

insurance  group's  business  activities,  including  a discussion  of:

(1)  How  oversiglit  and  management  responsibilities  are delegated  between  the  board,  its

committees  and  senior  management;

(2)  How  the  board  is kept  informed  of  the  insurels  strategic  plans,  the  associated  risks,  and

steps  tliat  senior  management  is taking  to monitor  and  manage  tliose  risks;

(3)  How  reporting  responsibilities  are organized  for  each  critical  risk  area.  The  description

should  allow  tlie  superintendent  to understand  the  frequency  at whicli  information  on each  critical  risk  area  is

repoited  to and  reviewed  by  senior  manageinent  and  the  board.  This  description  may  include,  for  example,  the

following  critical  risk  areas  of  the  insurer:

(a)  risk  management  processes  (An  ORSA  summaiy  report  filer  may  refer  to its

ORSA  summaiy  report  pursuant  to the  risk  management  and  Own  Risk  and Solvency  Assessment  Model  Act);

(b)  actuarial  function;

(c)  investment  decision-making  processes;

(d)  reinsurance  decision-making  processes;

(e)  business  strategy/finance  decision-making  processes;

(f)  compliance  function;

(g)  financial  reporting/intemal  auditing;  and
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(h)  market  conduct  decision-making  processes.

F.  Tlie  insurer  or insurance  group  shall  retain  and make  available,  upon  examination  or upon  request

of  the superintendent,  all documentation  and other  infon'nation  supporting  tlie  CGAD.

[13.2.10.9NMAC-N,  10/19/2020]

13.2.10.10 CONFmENTIALITY

A.  Documents,  materials  and other  infoimation,  including  the CGAD,  that  are in tlie  possession  or

control  of  OSI  and that  were  submitted  to OSI  pursuant  to this  i'ule are confidential  as provided  by Chapter  59A

Article  4, NMSA  1978,  and are afforded  the same privileges  and protections  set forth  tlierein  for  an

investigation's  or examination's  working  papers,  recorded  inforination,  documents,  materials  and copies  thereof.

All  sucli  documents,  materials  and otlier  information,  including  the CGAD,  are not  public  records  subject  to

inspection  under  tlie  Inspection  of  Public  Records  Act,  NMSA  1978,  §§ 14-2-1  to -12.

B.  To assist in tlie  performance  of  the superintendent's  regulatory  duties,  tlie  superintendent:

(1)  May,  upon  request,  share documents,  materials  or other  CGAD-related  infomiation

including  othei'wise  confidential,  privileged,  proprietary  and trade  secret  documents  and materials,   witl'i

other  state, federal  and intemational  financial  regulatory  agencies,  including  members  of  any supervisoiy  college  as

defined in the Insurance Holding Company System rule, 13.2.2 NMAC,  (jgl  with the NAIC,  and (.4  witl'i  third  party
consultants  pursuant  to 13.2.10.11  NMAC,  provided  that  the recipient  agrees in writing  to maintain  the

confidentiality  and privileged  status  of  tlie  CGAD-related  documents,  material  or otl'ier  infoi'mation  and has vei'ified

in writing  the legal  authority  to maintain  confidentiality;  and

(2)  May  receive  documents,  materials  or other  CGAD-related  information,  including

otherwise  confidential,  privileged,  proprietary  and trade  secret  documents  and materials,  from  regulatoi'y  officials  of

other  state, federal  and inteniational  financial  regulatory  agencies,  including  members  of  any supei'visory  college  as

defined  in the Insurance  Holding  Company  System  rule,  13.2.2  NMAC,  and from  tlie  NAIC,  and shall  maintain  as

confidential  or privileged  any documents,  materials  or information  received  with  notice  or the understanding  tliat  it

is confidential  or privileged  under  tlie  laws  of  tlie  jurisdiction  that  is the  source  of  the document,  matei'ial  or

information.

[13.2.10.10NMAC  -N,  10/19/2020]

13.2.10.11  NATIONAL  ASSOCIATION  OF  INSURANCE  COMMISIONERS  AND  THIRD-PARTY

CONSULTANTS

A.  The  superintendent  may  retain,  at the insurer's  or insurance  group's  expense,  tlffrd-party

consultants,  including  attorneys,  actuaries,  accountants  and other  experts  not  otherwise  a part  of  tl'ie supei'intendent's

staff  as may  be reasonably  necessary  to aSSist tlie  superintendent  in reviewing  the CGAD  and related  information  or

the insurer's  or insurance  group's  compliance  with  this  nile.

B.  AnypersonsretainedpursuanttoSubsectionAshallbeundertliedirectionandcontrolofthe

superintendent.

C.  The  NAIC  and third-party  consultants  shall  be subject  to the same confidentiality  standards  and

requirements  as the superintendent.

D.  As pait  of  the retention  process,  a third-party  consultant  shall  verify  to the superintendent  that it is

free  of  a conflict  of  interest  and tliat  it has intei'nal  procedures  in place  to comply  with  the confidentiality  standards

and requirements  of  this  rule.

E.  A  written  agreement  with  tl'ie NAIC  or a third-paity  consultant  governing  sharing  and use of

information  provided  pursuant  to tliis  rule  shall  contain  tl'ie following  provisions:

(1)  Specific  procedures  and protocols  for  maintaining  the confidentiality  and security  of

CGAD-related  information  shared  with  the  NAIC  or a third-party  consultant  pursuant  to this  i'ule.

(2)  Procedures  and protocols  for  sharing  by the  NAIC  only  with  otlier  state regulators  from

states in which  the insurance  group  has domiciled  insurers.  The  agreement  shall  provide  that  the recipiei'it  agrees  in

writing  to maintain  the  confidentiality  and  privileged  status  of  the CGAD-related  documents,  materials  or other

information  and has verified  in writing  the legal  authority  to maintain  confidentiality.

(3)  A  provision  specifying  that  ownership  of  the CGAD-related  information  shared  withthe

NAIC  or a third-party  consultant  remains  with  the OSI  and the  NAIC's  or third-party  consultant's  use of  tlie

infoimation  is subject  to the direction  of  the  superintendent;

(4)  A  provision  that  prohibits  the  NAIC  or a third-party  consultant  from  storing  the

information  sliared  pursuant  to this  rule  in a pennanent  database  after  the underlying  analysis  is completed;

(5)  A  provision  requiring  tlie  NAIC  or third-paity  consultant  to provide  prompt  notice  to the

superintendent  and to the insurer  or insurance  group  regarding  any subpoena,  request  for  disclosure,  or  request  for

production  of  the insurels  CGAD-related  infornnation;  and
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(6)  A  requirement  that  the NAIC  or a tliird-party  consultant  to consent  to intei'vention  by an

insurer  or insurance  group  in any  judicial  or administrative  action  in wliich  tl'ie NAIC  or a third-party  consultant  may

be required  to disclose  confidential  information  about  the insurer  or insurance  group  sliared  witli  the NAIC  or  a

tliird-party  consultant  pursuant  to this  rule.

[13.2.10.11  NMAC-N,  10/19/2020]

13.2.10.12 SANCTIONS

Any  insurer  or insurance  group  failing  to timely  file  tlie  CGAD  may  be subject  to the  penalty  provisions  of  Section

59A-1-18,  NMSA  1978 and other  enforcement  actions  provided  by law.

[13.2.10.12NA/[AC-N,  10/19/2020]
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