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STAFF'S  RESPONSE  COMMENTS

COMES NOW the Compliance Division ("Staff') of the Office of Superintende@f

Insurance,  by and  through  the undersigned  counsel,  and, in accordance  with  the Notice  ofProposed

Rulemaking  ("NOPR")  that  was issued  in this  rulemaking  on July  13, 2020,  respectfully  submits

Staff  s Response  Comments.

These Response  Comments  address  the  written  comments  of the  National

Association  of  Mutual  hisurance  Companies  ("NAMIC"),  which  are the only  written  comments

of  record  to date.  The hearing  transcript  is not yet filed  in the record,  but Staff  intends  these

Response  Comments  also to address  any oral  comments  offered  during  the hearing.

As Staff  stated  during  the hearing,  Staff  supports  the rule  amendments  as proposed.

Staff  believes  the proposed  rule  amendments  acieve  the proper  balancing  of  regulatory  oversight

language,  adherence  to the model  law  of  the National  Association  of  Insurance  Commissioners

("NAIC"),  confidentiality  concerns  of  industiy,  and the public  interest.

NAMIC  presents  its concerns  as two  issues:  (a) confidentiality  and (b) adherence

to NAIC  model  laws as a way  of  achieving  nationwide  consistency.  The first  of  NAMIC's

concerns  focuses  on the treatment  of  company  information  that  may  be competitively  sensitive.

NAMIC's  second  concern  emphasizes  a perceived  need for national  consistency  through  the

adoption  of  NAIC  model  laws so that insurers  can rely  on consistent  regulatory  expectations

nationwide.  NAMIC  expresses  those concerns  by arguing  that because  the proposed  rule



amendments  do not  adopt  the NAIC  model  law's  subpoena  protections,  the nationwide  compliance

landscape  is bound  to feature  inconsistencies  likely  to be problematic  for  its members.

4. Staff  has considered  NAMIC's  conceins,  and Staff  remains  in suppoit  of  the

proposediuleamendments,forthefollowingreasons.  InNewMexico,thesubpoenapowerresides

primarily,  but  not  exclusively,  within  the judicial  branch  of  govetantnent. See, e.g.,  N.M.  CONST.,

art. II, § 10; art. VI,  § 13.'  If  authoiized  by the legislature,  an agency  such as OSI  may  issue

subpoenas. See, e.g., NMSA 1978, § 59A-4-7(C), discussed infra in ? 7; compare, Wilson Corp.

v. State  ex rel. Udall,  1996-NMCA-049,  121 N.M.  677, 916 P.2d 1344,  cert. denied, 121 N.M.

644, 916 P.2d  844, cert. denied,  519 U.S. 964 (for  the issuance  of  an administrative  subpoena  the

inquiry  must  be within  the authority  of  the agency,  the demand  must  not  be too indefinite,  and the

information  must  be reasonably  relevant  to the purposes  of  the investigation).  However,  Staff  has

not  found  any authority  to support  the notion  that  OSI  could,  absent  express  authority,  aid  industry

in  protecting  any matter  within  OSI's  regulatory  oversight  from  a court's  subpoena  power.

5. Broadly  speaking,  the legislature,  not  OSI,  would  have  the power  to create  a sield

against  the subpoena  power.  A separation  of  powers  discussion  is beyond  the scope of  these

Response  Comments,  however.  Suffice  it  to say that  Staff  is unaware  of  any independent  authority

that  a state agency  would  have  to shield  persons  or documents  from  a lawfully  issued  subpoena.

(Because  Staff  does not  favor  such  an outcome  as a matter  ofpublic  policy,  Staff  has not  conducted

a survey  of  other  state agencies'  powers  to resist  lawfully  issued  subpoenas.)

' The  Insurance  Code  section  that  addresses,  among  other  things,  confidentiality  of  risk  retention

groups,  although  not  directly  applicable  here,  recognizes  both  the Superintendent's  power  to issue

subpoenas  and the balancing  power  of  the courts.  See, NMSA  1978,  § 59A-55-22  (1988).
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6. The  New  Mexico  legislature  has chosen  to confer  flexibility  on  OSI  beyond  strict

adherence  to NAIC  methodologies.  Regarding  examinations  -  the  specific  area  of  regulation  most

directly  relating  to the rule  amendments  under  consideration  -  the Insurance  Code  provides,  "In

conducting  the examination,  the examiner  shall  observe  those  guidelines  and  procedures  set forth

in the examiners' handbook adopted by the national association of  insurance commissioners. The

superintendent  may  also employ  such  other  guidelines  or  procedures  as the supeiintendent  may

deem  appropiiate."2  NMSA  1978,  § 59A-4-7(A)  (1993).

7. The  legislature  has given  the Supeiintendent  of  Insurance  ("Superintendent"  or

"SOI")  both  a limited  power  of  subpoena  and  an express  authorization  to shield  ceitain  information

from  disclosure.  The  statute  authorizing  issuance  of  subpoenas,  NMSA  1978,  § 59A-4-7(C),

pertains  to the SOI  and  the examiners  duiing  the  course  of  an examination:

The sttperintendent or any of  his examiners shall have the power to issue subpoenas,
to administer  oaths  and  to examine  under  oath  any  person  as to any  matter  pertinent

to the  examination.  Upon  the  failure  or refusal  of  any  person  to obey  a subpoena,  the

sttperintendent may petition a court of competent jurisdiction,  and upon proper
showing,  the  couit  may  enter  an order  compelling  the  witness  to appear  and  testify

or  produce  documentary  evidence.  Failure  to obey  the  court  order  shall  be  punishable

as contempt  of  court.

8. The  statute  authorizing  the shielding  of  information  in response  to a subpoena

pertains  to the SOI  and  OSI  investigators  during  the  course  of  an OSI  investigation:

A. Evidence  relative  to the subject  of  an investigation  being  conducted  by  the

superintendent shall not be open to public  inspection for  so long as the sttperintendent
deems  reasonably  necessary  to complete  the investigation,  to protect  the  person

investigated  from  unwarranted  injury,  or  to be in  the  public  interest.

B. Evidence  relative  to the  subject  of  such  an investigation  shall  not  be subject

to subpoena until opened for  public  inspection by the sttperintendent, unless the

2 Throughout  these  Response  Comments,  where  quoted  statutory  language  appears  in  italics,  the

italics  have  been  added  for  emphasis.
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superintendent  consents  to such  subpoena  or  until,  after  notice  to the  superintendent  and

hearing,  the  court  determines  that  conduct  of  the  supeiintendent's  investigation  or  the

subject  thereof  would  not  be unreasonably  injured  by  the  subpoena.

C. Except  as otherwise  expressly  provided,  the  superintendent  or  insurance  department

investigators  shall  not  be subject  to subpoena  in civil  actions  by  any  couit  of  this  state  to

testi'fy  conceining  any  information  secured  by  them  during  their  uncompleted

insiestigation  or  examination.

NMSA  1978,  § 59A-4-2.  The  legislature  has  thus  chosen  to keep  confidential  the  work  papers

and  similar  information  received  by  OSI  during  the  course  of  an investigation  or  an examination.

In  investigatory  matters  at least,  the  legislature  has also  chosen  to endow  the  SOI  with

considerable  discretion  in  deciding  when  to open  evidence  to  public  inspection,  provided  that  a

court  may  decide  the  question  after  notice  and  heaiing.

9. The  Insurance  Holding  Company  Law,  Chapter  59A,  Article  37 NMSA  1978,

governs  this  rulemaking  directly,  and  it  expressly  directs  the  superintendent  to:

"require that the national association of insurance commissioners promptly notify an
insurer whose confidential information it possesses when that infornnation is the subject of
a request or subpoena for disclosure or production(.1"

NMSA  1978,  S, 59A-37-24,  Confidential  treatment,  subsection  (C)(4)(c).  The  SOI  is not  directed

to refrain  from  disclosing  or  producing  the  information;  rather,  the  SOI  is directed  to notify  the

NAIC  to,  in  turn,  notify  the  insurer.

10.  The  former  version  of  NMSA  1978,  § 59A-37-24  was  amended  in  2014  to clarify

the  terms  of  confidentiality  and sharing  of  certain  information.  Most  notably,  the  2014

amendments  deleted  a subpoena  provision  from  former  subsection  A  and  added  "and  shall  not  be

subject  to the Inspection  of  Public  Records  Act".  The  significance  of  this  is that  the 2014

legislature  chose  to  unshield  some  confidential  information  and  protect  it  in  a different  way,  under

the  New  Mexico  Inspection  Of  Public  Records  Act  ("IPRA"),  NMSA  1978,  § 10-14-1,  et seq.

IPRA  protects  certain  information  from  disclosure  upon  public  request,  but  not  from  subpoena.
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11.  The  Insurance  Holding  Company  Law  does,  however,  establish  strong  protections

against  unwarranted  disclosure  of information  gathered  during  an  OSI  investigation  or

examination:

A.  All  documents,  mateiials  or other  information  in the possession  or control  of

the office  of  supeiintendent  of  insurance  that  are obtained  by or disclosed  to the

superintendent or any other person in the course of  (X7? examination or investigation
made  pursuant  to Sections  59A-37-20  through  59A-37-22  NMSA  1978,  and all

information reported pursuant to Section 59A-37-4 NMSA 1978, shall be
confidential  and shall  not  be subject  to the Inspection  of  Public  Records  Act

[Chapter  14,  Article  2 NMSA  1978].  Nothing  in  this  section  shall  be constiued  as

a grant  of  privilege  or confidentiality  or a bar to production  of  that information  by
an insurer  in a civil  suit,  whether  or  not  the office  of  superintendent  of  insurance  is

a party;  provided  that  the  superintendent  may  use the  documents,  materials  or  other

infoimation  in  a regulatory  or  legal  action  brought  in  the  course  of the

superintendent's official  duties. The documents, materials or other information
shall  not  be made  public  by the sttperintendent  or any other  person,  except  to

insurance  departments  of  other  states,  without  the prior  written  consent  of  the

insurer  to which  it pertains  unless  the superintendent,  after  giving  the insurer  and

its affiliates  that  would  be affected  by  them,  notice  and  an opportunity  to be heard,

determines  that  the  interests  of  the  policyholders,  shareholders  or  the  public  will  be

served  by  the  publication  of  them,  in which  case  the  sttperintendent  may  publish  all

or any part  of  them in the manner the sttperintendent  deems appropriate.

NMSA  1978,  § 59A-37-24(B).  This  law,  wile  not granting  an  insurer  any  privilege,

confidentiality,  or bar to production,  nevertheless  provides  that the  SOI may  share  such

information  only  with  insurance  departments  of  other  states  -  unless,  after  providing  the insurer

with  notice  and an opporturuty  to be heard,  the SOI deteimines  that  the interests  of  the

policyholders,  shareholders  or  the  public  will  be served.  In  addition,  the  SOI's  determination  must

include  findings  of  fact  and  conclusions  of  law.  NMSA  1978,  § 12-8-12(A)  (1969).

12.  The 2014 legislature  expressly  authorized  the  SOI, "In  order  to  determine

compliance  with  the Insurance  Holding  Company  Law"  to "participate  in a supervisory  college

for  a domestic  insurer  that  is part  of  an insurance  holding  company  system  with  international
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operations."  NMSA  1978,  § 59A-37-32(A)  (2014).  Most  importantly,  the  rule  amendments  under

consideration  would  implement  that  statute  by  detailing  the parameters  of  such  participation.

Because  the  rule  amendments  are closely  patterned  after  an NAIC  model  law,  the  result  would

also  be consistent  with  the  NAIC  model  law.

13.  The  NOPR  states  that  the  proposed  iules,  among  other  tgs,  "provide  authoiity

to the Superintendent  to paiticipate  in a supervisory  college  for  any domestic  insurer  with

international  operations NOPR, ffl 2. A rule cannot provide authority, but it can ceitainly

implement  existing  authority.  See, e.g.,  NM  Atty.  Gen.  Advisory  Letter,  State  Engineer's  Curry

County  and  Portales  Basin  Guidelines,  Feb.  25,  2013;  andW/ld.  Atty.  Gen. Op.  No.  39-3014,  Feb.

2, 1939.  The  SOI  already  has  express  authority  to  participate  in  a supervisotay  college;  seeNMSA

1978, el 59A-37-32(A),  quoted above. Therefore, Staff  recommends that in the final order to be

issued  in  this  case,  or  in  the  recornrnended  decision,  the  language  "provide  authority"  be  corrected

to state  that  that  final  rule  amendments  "implement"  the  SOI's  authority.

Respectfully  submitted,

. 'l'i-'  -'  -  '"  E  - - "  ;'a  'a"--

Margaret  Caffey-Moquin

Office  of  Legal  Counsel

Office  of  Superintendent  of  Insurance

1120  Paseo  de Peralta

Santa  Fe,  NM  87501

Tel.:  505-827-4544

Email:  margaret.moquin(Qstate.ru'n.us

Docket  No.  20-00039-RULE-PC

Staff's Response Comments
6



CERTIFICATE  OF  SERVICE

I HEREBY  CERTIFY  that  a true  and  correct  copy  of  the  foregoing  Response  Comments  was

emailed  to the  following  individuals,  as indicated  below,  this  28-  day  of  August,

2020.

Biyan  E. Brock,  Hearing  Officer

Office  of  Supeiintendent  of  Insurance

PO  Box  1689,  Santa  Fe,  NM  87504-1689

bryan.brock@state.nm.us

Margaret  Caffey-Moquin,  Chief  Staff  Counsel

Office  of  Superintendent  of  Insurance

p.o. Box  1689,  Santa  Fe,  NA4  87504-1689

margaret.moquin@lstate.ru'n.us

Cholla  Khoury  Assistant  Attorney  General

Office  of  the  Attorney  General

PO  Box  1508,  Santa  Fe,  NM  87504-1508

ckhoury'@nmag.gov

BY:

Freya  Tschantz,  Law  Clerk

OSI  Office  of  Legal  Counsel
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