
NewMexico

September  25, 2020

Re:  Proposed  Rule  -  Coverage  for  Contraception

Dear  Superintendent  Toal,

'Cl

Since  1962,  the ACLU-NM  has been  dedicated  to preserving  and advancing  the civil  rights  and

legal  freedoms  guaranteed  by the United  States Constitution  and the Bill  of  Rights.  Our  primary  focus

is on the issues  that  affect  residents  of  the state of  New  Mexico.  We  are vigilant  in our  efforts  to

safeguard  and expand  reproductive  rights.  The  ACLU-NM  is thus  particularly  well  positioned  to

comment  on the Proposed  Rule  and some of  the concerns  it raises  about  access to contraception.

We  write  in overall  strong  support  of  the Office  of  the Superintendent  of  Insurance  proposed  rule-

making  to ensure  contraception  coverage  provided  for  under  New  Mexico  state law  is clear  to both

member/insureds  and insurers.  The  protections  offered  in the contraception  coverage  mandate  are

vitally  important  to advancing  equality.  While  there  are many  important  improvements  to patient

health  reflected  in the proposed  rule,  we focus  here on several  specific  issues where  we believe

additional  improvements  can be made.  Among  those  issues,  we believe  it is critically  important  to:

1) Rename,  clarify,  and expand  upon  section  13.10.32.10  REIMBURSEMENT  FOR

SERVICES  OR  SUPPLIES  WHERE  PRESCRIPTION  NOT  REQUIRED.

2) Include  in 13.10.32.12  TRANSPARENCY  OF  COVERAGE  a requirement  that  insurers

provide  each person  with  contraceptive  coverage  a summary  of  that  coverage  annually  and

educate  point  of  sale pharmacists/pharmacies  about  COVERAGE  FOR  CONTRACEPTION

WHERE  A PRESCRIPTION  IS NOT  REQUIRED.  Further,  it is critical  to understand

insurer's  compliance  contraceptive  coverage  laws  and these rules.  We  recommend  the Office  of

the Superintendent  of  Insurance  require  insurers  to report  back  to the OSI  compliance  at least

annually.

Below  are  our  recommendations:

1)  13.10.32.10  REIMBURSEMENT  FOR  SERVICES  OR  SUPPLIES  WHERE

PRESCRIPTION  NOT  REQUIRED

We  recommend  this  title  be renamed  COVERAGE  FOR  CONTRACEPTION  WHERE  A

PRESCRIPTION  IS NOT  REQUIRED  and include  language  to ensure  coverage  for  "point  of  sale"

submission  of  claims  by in-network  pharmacies  on behalf  of  covered  individuals  for  non-prescription

contraceptive  drugs  or devices  that  are available  for  sale "over  the counter  ."]We  also recommend  that

' One way  that  an insurer  might  accomplish  this  is: When  an insured  wants  to purchase  non-prescription  contraception,  a

phannacist  will  check  the insured's  insurance  card,  confirin  the insured  has contraception  coverage  as a benefit,  and check

whether  or not  the non-prescription  contraceptive  dnigs  or devices  are available  and  readily  accessible  in the phanriacy.  A
AMERIC AN CML  LIBERTIES  UNION  OF NEW  MEXICO  P. 0. BOX  566  T / 505.266.5915

WWW.ACLU-NM.ORG ALBUQUERQUE,  NM 87103-0566 F / 505 266.5916



it be explicitly  stated  in the rule  that: l)  reimbursement  is not  a substitute  for  the no-cost  sharing

requirements  of  NMSA  Sections  59A-22-42,  59A-47-45.5,  and 59A-23-7.14;  and 2) insurers  must

provide  both  point  of  sale and reimbursement  options  for  member/insureds.

We  recommend  the rule  read as follows:

13.10.32.10  COVERAGE  FOR  CONTRACEPTION  WHERE  A PRESCRIPTION  IS NOT

REQUIRED:  An  insurer  who  provides  contraceptive  coverage  fulfills  its obligation  to cover

contraception  where  a prescription  is not  required  only  by  providing  for  both:  point  of  sale coverage

and reimbursement  at in-network  pharmacies,  subject  to 13.10.32.9  PROVIDER  ACCESS

requirements,  and reimbursement  for  the purchase  of  non-prescription  prescription  contraceptive  drugs

and devices  not  purchased  at an in-network  pharmacy  if  a direct  claim  submission  is otherwise

unavailable.  An  insurer's  website  and evidence  of  coverage  handbook  or manual  shall  clearly  explain

the process  a covered  person  shall  use to: l)  submit  a claim  for  non-prescription  contraceptive  drugs  or

devices  at am in-network  pharmacy  counter;  and  2) submit  a claim  for  reimbursement  for  the cost  of

purchased  non-prescription  contraception  or supplies.  This  coverage  must  be provided  without  cost

sharing.

1) SUBMISSION  OF CLAIM  AT  PHARMACY  CO{JNTER.

A. Developing  a process  for  submission  of  claims  from  a pharmacist  or  pharmacy.

An  insurer  shall  develop  a process  for  submission  of  claims  by a pharmacist  or

pharmacy  for  a covered  person's  purchase  of  non-prescription  contraceptive  dnigs  or

devices  at an in-network  pharmacy  counter.

B. Information  regarding  the  process  for  submission  of  claims  from  a pharmacist

or  pharmacy.  An  insurer  shall  instruct  in-network  pharmacists  and pharnnacies  at least

aru'iually  on the insurer's  process  for  submission  of  claims  for  a covered  person's

purchase  of  non-prescription  contraceptive  drugs  or devices  at a pharmacy  counter.

C. Submission  of  claims.  A  pharmacist  or pharmacy  may  submit  the claim  in the same

maru'ier  as other  pharmacy  claims.

2) REIMBURSEMENT  FOR  A PURCHASE  OF NON-PRESCRIPTION  CONTRACPETION

OR  S{JPPLIES.  The  reimbursement  process  is subject  to these  requirements:

A. Timeline  for  submission.  An  insurer  shall  allow  a covered  person  at least  90 days

from  the date that  person  obtains  covered  contraceptive  services  or supplies  to submit  a

request  for  reimbursement  of  the associated  expense.

B. Reimbursement  timeline.  An  insurer  shall  reimburse  a covered  person  within  30 days

of  receipt  of  a timely  and complete  reimbursement  request  submitted  electronically,  by

email,  or by fax,  and within  45 days of  receipt  of  a timely  and complete  reimbursement

request  submitted  by  U.S.  mail.

phannacy  can submit  the claim  in the same maru'ier  as other  phamiacy  claims.  Phartnacists  or the phannacy  may  inprit  their

National  Provider  Infonnation  (NPI)  in the prescriber  field.  If  the insured  purchases  a non-prescription  contraceptive  drug

or device  from  a location  that  does not  have  an NPI  number,  such  as a non-phannacy  retail  setting,  the insured  may  then

subinit  a claim  for  reimbursement  to  the  insurer.
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(l)  A reimbursement  request  that  is transmitted  electronically,  via  email,  or fax,

pursuant  to the insurer's  instructions,  is deemed  received  by  the Insurer  on the

date of  receipt,  unless  the covered  person  receives  notice  of  a transmission

error.

(2) A  reimbursement  request  that  is submitted  via  US mail  is deemed  to be

received  by  the Insurer  upon  delivery.

C. Completed  request.  A  request  for  reimbursement  is complete  if  it contains  the

covered  person's  name  and address,  their  plan  identification  number,  and a paid  receipt

explicitly  delineating  the purchased  services  or supplies.

D. Claims  forms.  An  insurer  may  require  a covered  person  to use a specific  claim  form

for  a reimbursement  request.  If  an insurer  requires  an insured  person  to use a specific

claim  form  to file  for  reimbursement  under  this  provision,  the insurer  must  clearly  label

the form  and post  it prominently  on its website,  and include  it in the evidence  of

coverage  handbook  or manual.

2) 13.10.32.12  TRANSPARENCY  OF  COVERAGE

A. Forms.  An  insurer  shall  provide  each covered  person  with  a contraceptive  coverage

summary  that  clearly  explains  the scope  of  contraceptive  coverage  and how  to access this

benefit  at least  annually.  The  coverage  summary  must  include  the following  information:

(l)  whether  covered  services  or supplies  are available  from  in-network  and out-of-

network  providers;

(2) whether  there  are any limitations  on contraceptive  services  or supplies;

(3) that  the coverage  required  shall  not  be subject  to:

(i) cost  sharing  for  insureds,  except  as described  for  certain  brand-name

contraceptives;

(ii)  utilization  review;

(iii)  prior  authorization  or step-therapy  requirements;  or

(iv)  any other  restrictions  or  delays  on  the coverage;

(4) if  elected  by the insurer,  that  brand-name  pharmacy  dnigs  or items  are subject  to

cost  sharing  when  at least  one generic  or therapeutic  equivalent  is covered  within  the

same method  of  contraception  without  patient  cost  sharing,  unless  the insured's  health

care provider  determines  that  a particular  drug  or item  is medically  necessary;

(5) that  coverage  will  be provided  for  a six-month  supply  of  prescribed,  self-

administered  contraceptives;

(6) a list  of  the covered  contraceptive  drugs  and devices,  as well  as clinical  services,

that  are  covered  without  cost-sharing;

(7) a description  of  the process  and forms  required  to address  coverage  disputes  in

Sections  59A23-12.1,  59A-47-47.1,  59A-22B-5,  59A-22-42,  or 59A-46-52  NMSA

1978,  as applicable,  or 13.10.17  NMAC;  and

(8) a description  of  the process  and forms  related  to coverage  for  contraception  where  a

prescription  is not  required.

B. Drug  formulary  requirements.  An  insurer  shall  identify  on its publicly  available  drug

formulary  any  cost-sharing  free contraceptive  drugs  and devices.

C. Reporting  and  compliance.  Insurers  shall  generate  a report  of  compliance  with  NMSA

Sections  59A-22-42,  59A-47-45.5,  and 59A-23-7.  14, and this  rule  to the Office  of  the

Superintendent  of  Insurance  annually  to include:  proof  of  compliance  with  and implementation
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ofNMSA  Sections  59A-22-42,  59A-47-45.5,  and 59A-23-7.14,  13.10.32.8  COVERAGE

REQUIREMENTS,  13.10.32.9  PROVIDER  ACCESS,  13.10.32.10  COVERAGE  FOR

CONTRACEPTION  WHERE  A PRESCRIPTION  IS NOT  REQUIRED,  13.10.32.11

COVERAGE  DISPUTES,  13.10.32.12  TRANSPARENCY  OF COVERAGE,  13.10.32.13

NONDISCRIMINATION,  and shall  include  information  about  utilization  rates of  coverage  for

contraception  where  a prescription  is not  required.  This  report  shall  not  include  personally

identifiable  infornnation.

Thank  you  for  your  consideration  and please  contact  us if  you  have any questions.

Sincerely,

/s/ Ellie  Rushforth

Reproductive  Rights  Counsel

ACLU  of  New  Mexico

p.o.  Box  566

Albuquerque,  NM  87103

(505)  266-5915  Ext. 1010;  enishforth@achi-nrn.org
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