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I  am  writing  on  behalf  of  the  Manhattan  Life  Assurance  Company  of  Aierica,

located  in  Houston,  Texas,  formerly  known  as  Central  United  Life  Insurance

Company.  We are  offering  cornrnents  only  on  the  major  medical  coverage

requirement  for  fixed  indemnity  coverage  at  proposed  rule  section
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proposal  is  identical  to  a provision  adopted  by  the  Federal  HHS  in  2014,  and

was  challenged  by  Central  United  Life.

The  Federal  requirement  was  struck  down  by  a  Federal  District  Court  in  2015,

and  that  decision  was  upheld  by  a  Federal  Court  of  Appeals  in  a  unanimous

decision  in  2016.  The  trial  court  decision  affirmed  unanimously  by  the

Federal  Appeals  Court  (3-0)  in  Central  United  Life  v.  Burwell  completely  and

fully  settled  the  issue  at  both  the  Federal  and  State  levels  regarding  the

addition  of  new  conditions  on  the  offer  of  fixed  indemnity  coverage  to  be  an

excepted  benefit.

This  is  because  by  statutory  text  the  Federal  law  limits  the  conditions  to

only  two  -  that  the  coverage  is  offered  as  independent  and  non-coordinated

coverage.  The  Supremacy  Clause  declares  Federal  law  to  be  the  Supreme  Law

of  the  land.  The  McCarran-Ferguson  Act  exempts  specific  Federal  insurance

laws  from  the  State  primacy  law.  HIPAA  expressly  preempts  State  laws  that

are  inconsistent  with  or  that  prevent  the  application  of  federal  law  -  such

as  the  HIPAA  excepted  benefits  conditions.

New  Mexico  adopted  identical  excepted  benefit  conditions  in  1997  and  2019,

and  like  the  same  Federal  conditions  it  includes  no  authority  to  add  more

conditions  beyond  the  two  statutory  conditions.  The  major  medical  coverage

requirement  also  imposes  a  mandate  on  individuals  to  purchase  major  medical

coverage  if  they  want  to  purchase  fixed  indemnity  coverage  and  there  is  no

New  Mexico  statute  that  authorizes  such  a  mandate.

This  is  a  restriction  on  the  offering  of  fixed  indemnity  insurance  as  an

excepted  benefit  and  this  is  in  conflict  with  federal  and  state  statutory

text  excepted  benefit  conditions  for  this  type  of  coverage.  We  ask  the

Department  to  not  adopt  this  provision  as  a  final  rule.  Our  formal  comments

are  attached  in  PDF  format.  Please  let  me  know  if  you  have  any

questions.  Thank  you.
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Comments  on New  Mexico  Proposed  Major  Medical  Requirement  for  Fixed  Indemnity  Insurance

To Whom  It  May  Concern:

I am writing  on behalf  of the  Manhattan  Life  Assurance  Company  of America  (formerly  known  as the

Central  United  Life  Insurance  Company)  in response  to the invitation  to comment  on the notice  of

proposed  rulemaking  (dated  July  13, 2020)  posted  on July  20, 2020,  by the  New  Mexico  Department  of

Insurance.  The  proposed  rule  amends  standards  for  hospital  indemnity  and  related  excepted  benefits
coverage.

Included  in  the  proposed  rule  is a requirement  that  certain  excepted  benefits  coverage  may  only  be issued

to persons  covered  by major  medical  or comprehensive  health  insurance  and  who attest  in writing  to

having  such  coverage.  A nearly  identical  "attestation"  condition  was  adopted  in a regulation  issued  by

the U.S.  Department  of  Health  and  Human  Services  in May  2014, and  was successfully  challenged  in

federal  court  by Central  United  Life  Insurance  Company  ("Central  United  Life")  and  the rule  was
summarily  struck  down.

The  U.S.  District  Cout't  for  the  District  of  Columbia  ruled  in  September  2015,  that  this  requirement  had

no basis  in  the  federal  statutory  text.  HHS  appealed  the  decision,  however,  in  April  2016  a U.S.  Court  of

Appeals  for  the  D.C.  Circuit  - regarded  as the  nation's  premier  administrative  law  experts  - upheld  the

District  Court  agreeing  that  HHS  lacked  authority  to demand  more  than  Congress  required  in  statute  for

the  two  conditions  to offer  fixed  indemnity  coverage  as an  "excepted  benefit".

As discussed  below,  for these  same reasons  the New  Mexico  Department's  proposed  "major  medical

coverage  requirement"  exceeds  any  state  statutory  authority  to adopt  this  proposed  requirement  and  is

further  preempted  by  federal  law.

1.  Supremacy  Clause.  The  U.S.  Constitution  expressly  provides  that  federal  law  is the  "supreme  law

of the  land"  and  the federal  excepted  benefits  statutory  conditions  preempt  conflicting  state  laws.  See

U.S.  Const,  Art.  VI.  Cl. 2 (the  "Supremacy  Clause").  This  language  is the  foundation  for  the  doctrine  that

federal  law  supersedes  conflicting  state  laws.  See Gade  v. Nat'l  Solid  Waste  Mgmt.  Assn.,  505 U,S. 88,
ios  (1992).
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2. McCarran-Ferguson.  The McCarran-Ferguson  Act  of  1945  established  the state  law  primacy  of

regulating  the  business  of  insurance  but  with  an express  exception  where  federal  law  specificany  relates

to insurance.  See 15 U.S.C.  1012(b).  The Congress  enacted  the Health  Insurance  Portability  and

Accountability  Act  of 1996,  and  the  Affordable  Care  Act  of 2010 as laws  specificany  relating  to health
Insurance  CO'%erage0

8. HIPAA  Preemption.  The Public  Health  Service  Act  ("PHSA")  also provides  that  federal  law

preempts  any state  law  "to  the extent  that  such  standard  or requirement   the application  of a

requirement"  of federal  law.  See PHSA  section  2723(aXl)  as amended  by the Health  Insurance

Portability  and Accountability  Act  ("HIPAA").  This  provision  is based  on the Supremacy  Clause  in

gerieral  arid  expressly  preeuipts  stale  laws  tbat  would  prevent  tl'ie applicatioi'i  of tlie  federal  excepted
benefits  conditions,  for  example.

4. Federal  Conditions.  HIPAA  established  the  excepted  benefits  statutory  conditions  requiring  only

that  fixed  indemnity  insurance  coverage  must  be offered  separately  as independent  coverage  and  that  it  is

not  coordinated  with  other  liealth  coverage.  See PHSA  sections  2791(cX3),  2721(dX2), and  2747(b).  These

federal  statutory  conditions  are explicit  and  do not  authorize  the  imposition  of additional  conditions  by
regulation.

5. Burwell  Decision.  In G'entral  United  Life  Insurance  Co. v. Burwefl  <"Burwell'>  a federal  district

court  and  a federal  court  of  appeals  upheld  a limited  reading  of  these  federal  statutory  conditions  for  fixed

indemnity  coverage.  The "attestation"  condition  was issued  by the U.S. Department  of Health  and

Human  Services  in the Federal  Register  on May  27, 2014.  Central  United  Life  filed  its  complaint  for

declaratory  and  injunctive  relief  in  federal  district  court  on November  19, 2014.

Thp  TT !" nist;rict  C:onrt  fn'r ths  1)iqtrir.t  rif (Crilnmhis  rn1pir1 nn Spptpmhp'r  1 i,plB llatte8tati0nll

requirennent  had  no basis  in  the  federal  statutory  text.  The court  granted  summary  judgment  in  favor  of

Central  United  Life,  ruling  that  the "attestation"  condition  on the offering  of fixed  indemnity  coverage

exceeded  the agency's  authority,  violated  the Constitution,  and  was arbitrary  and  capricious  under  the
Administrative  Procedure  Act. See 128  F.Supp.3d  821 (2015)

Noting  that  the language  of the statute  conditions  the offer  of fixed  indemnity  insurance  only  on  the

requirement  that  it be offered  as "independent  and noncoordinated"  the  court  characterized  the

"attestation"  rule  as an invention  and  not  as interpretation  of the statutory  text.  The court  concluded

that  the  rule  exceeded  the  scope  of  the  statutory  text  and  that  the  agency  could  not  rewrite  the  statute.

On  July  1, 2016,  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  confirmed  the  District  Court's  opinion  in  a

unanimous  3-O opinion  that  HHS  lacked  authority  to demand  more  the statute  required.  The court

characterized  the attestation  rule  as "coloring  outside  the lines"  of  the agency's  authority  and  actually

amending  the  statutory  text  and  the  Secretary  may  not  rewrite  the  statute.  See 827 F,3d  70 (2016),

The  appeals  court  concluded  that  application  of  the  additional  "attestation"  rule  would  exempt  less than

all  coverage  that  met  the  two  conditions  specified  in  the  statute.  Tl'ie  court  observed  that  nothing  in  the

statute  suggested  the Congress  gave HHS  any  authority  to "tack  on additional  criteria"  and that  this

regulatory  addition  impermissibly  and  fatally  changed  the  nature  of  the  statute.

6. New  Mexico  Conditions.  The State  of  New  Mexico  enacted  identical  statutory  excepted  benefit

conditions  in 1997  to comply  with  the  federal  HIPAA  requirements  including  the  limited  conditions  for

fixed  indemnity  excepted  benefits.  For  fixed  indemnity  coverage  the  statutory  text  establishes  only  two
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conditions  - that  it  must  be offered  as "independent  noncoordinated  benefits"  See NM  Insurance  Code,
section  59A-23E-2-L(10):  and  section  59A-23G-2-B(10).

7. No State  Law  Authority.  The  New  Mexico  proposed  "major  medical"  requirement  imposes  a new

excepted  benefit  condition  on the  offering  of fixed  indemnity  insurance  that  is without  statutory  authority

and  is in conffict  with  federal  statutory  conditions.  This  proposed  attestation  requirement  seeks to do

exactly  what  the  federal  courts  rejected  in Burwen.  The  New  Mexico  fixed  indemnity  statute  does not

authorize  additional  conditions  by regulation  nor  does it mandate  tl'ie purchase  of major  medical  health

insurance.  If  made  final,  this  action  is subject  to judicial  review.  The  final  rule  would  be set aside  where

the  court  determines  that  the  agency  acted  arbitrarily  or capriciously,  or not  in accordance  with  law,  See
New  Mexico  Statu'l;es  Annotated,  sect,ion  39-3-1.1  ("Appeals  or Final  Decisions  by Agencies").

8. Federal  Preemption.  The  proposed  New  Mexico  Department  "major  medical  insurance"  regulation

conflicts  with  and  prevents  the application  of those specific  federal  conditions.  Where  federal  law

provides  that  all  coverage  meeting  the  two  conditions  (independent  and  noncoordinated)  is an excepted

benefit,  the proposed  New  Mexico  "major  medical"  condition  prevents  the application  of only  tlie  two
federal  conditions  by adding  a third  requiring  the  "attestation".

9. Unauthorized  State  Mandate.  The  proposed  regulation  imposes  a major  medical  health  insurance

purchasing  mandate  on the citizens  of New  Mexico  before  they  can purchase  supplementary  coverage.

This  is without  any  statutory  authority.  Only  five  states  (and  the  District  of Columbia)  in  the  U.S.  have

expressly  imposed  a major  medical  health  insurance  purchasing  mandate  on its  citizens,  each  by statute

(and  not  by regulation)  - Massachusetts  (2006),  New  Jersey  (2019),  California  (2019),  Vermont  (2020),
Rhode  Island  (2020),  and  the  District  of  Columbia  (2019).

In conclusion,  for  the reasons  discussed  above,  the New  Mexico  Department's  proposed  "major  medical

coverage  requirement"  exceeds  any  state  statutory  authority  and  is preempted  by  federal  law,  and  should

not  be adopted.  This  proposed  "major  medical  coverage"  requirement,  like  the HHS  proposal  that  was

struck  down,  is coloring  outside  the  lines  of  statutory  authority.

Thank  you  for  the  opportunity  to provide  comment  on this  important  matter.  It  is very  much  appreciated.

Respectfully  submitted,

37/'5;ejv/,=L
William  G. Schiffbauer,  Esq.


