
OSI Records and Docketing, NM Office of Superintendent of Insurance 
1120 Paseo de Peralta, P.O. Box 1689 Santa Fe, N M 87504-1689 

Docket No.: 19-00057-RULE-LH 
I N T H E M A T T E R OF T H E P E T I T I O N OF B L U E CROSS AND B L U E S H I E L D OF NEW M E X I C O FOR 
AMENDMENT OF T H E UNIFORM DEFINITIONS AND STANDARDIZED METHODOLOGIES FOR 
C A L C U L A T I N G T H E M E D I C A L LOSS R A T I O R U L E 

To whom it may concern: 

I , Ronald Foster Seaton, A S . A . , M.A.A.A.,, am a Member of the American Academy of Actuaries, and meet the 
Qualification Standards of the American Academy of Actuaries to render both general and specific statements of 
actuarial opinion in matters pertaining to health insurance. Nevertheless, in presenting the following comments 
relating to the proposed changes to 13.10.27 NMAC, I am not providing actuarial service for any principal, client, or 
employer; therefore these comments do not comprise official statements of actuarial opinion. 

I would like to commend the OSI for examining this rule in light of the " B C B S Proposed rule", and for putting forth 
its own proposal of amendments, 

Due to certain anomalies of the New Mexico Insurance Code, I recommend that OSI postpone any modification of 
the rule until several modifications to the Insurance Code can be implemented; I also recommend that OSI make 
every effort to bring the necessary changes before the New Mexico Legislature, at the earliest possible opportunity. 
The curtent rule is in many places contrary to the statutes, but the modifications that would be necessary, in order to 
bring it into concurrence with the current statutes, would probably cause enormous confusion. 

The aforementioned anomalies are: 

(1) Section 59A-22-1 N ^ I S A 1978 specifies that "Nothing in [Article 22] shall apply to or affect ... group or 
blanket health insurance except as stated in Chapter 59A, Article 23 NMSA 1978 . . . " In turn, Subsections 
59A- 23-4.B and C NMSA 1978 enumerate the provisions of Article 22 that shall apply to Article 23 
("Group and Blanket Health Insurance Contracts"). 

Section 59A-22-50 NMSA 1978 is not among the sections specified as affecting group or blanket health 
insurance; therefore, despite longstanding practice, Subsections 59 A-22-50. A and C NMSA 1978 cannot 
be applied to group or blanket health insurance. 

This can be rectified by adding reference to Seaion 59A-22-50 NMSA 1978 into Section 59A-23-4 NMSA 
1978. 

(2) Loss ratio governance of small-group contracts of health insurers - other than Health Maintenance 
Organizations (HMOs) and Nonprofit Heahh Care Plans (NHCPs) - is derived from Section 59A-23C-10 
NMSA 1978; this governance stands, whether or not the anomaly cited in paragraph (1), above, is modified 
as proposed. 

To clarify that there is a separate small-group loss ratio requirement, the words "for policies subject to the 
Small Group Rate and Renewability Act" could be inserted afler "across all health product lines" in 
Subsection 59A-23C-10.A NMSA 1978. 
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(3) Similarly, Section 59A-1-15 NMSA 1978 specifies that "No provision of the Insurance code shall apply to: 
... nonprofit health care plans, as identified in Chapter 59A, Article 47 NMSA 1978, except as stated in 
that article; ... [nor] health maintenance organizations, as identified in Chapter 59A, Article 46 NMSA 
1978, except as stated in that article". 

Since neither Article 46 nor Art.icle 47 make Article 23C NMSA 1978 generally nor Section 59A-23C-10 
NMSA 1978 applicable, neither HMOs nor NHCPs have a separate small-group loss ratio requirement 
(despite the mention of HMOs and NHCPs in Subsection 59A-23C-3.C NMSA 1978). 

OSI and the New Mexico Legislature need to decide whether or not to impose such a separate small-group 
loss ratio requirement on HMOs and NHCPs. I f it is so desired, it will be necessary to add reference to 
Article 23C to Subsection 59A-46-30.A and Section 59A-47-33 NMSA 1978. 

(4) Although Paragraph (2) of Subsection 59A-23C-10.D NMSA 1978 still defines "health insurer" for 
purposes of small-group contract loss ratio requirements so as to exclude "a person that only issues a 
limited-benefit policy ...", the pertinent definitions of "health insurer", "health maintenance organization" 
and "health care plan" in Subsections 59A-22-50.E, 59A-46-2.0 and 59A-47-3.JNMSA 1978, 
respectively, were altered by 2019 statute to include such persons, if any, who are therefore required to 
report loss ratio data, even if they have no contracts subject to the requirements. 

The corresponding subsections relating to loss ratio requirements for total group contracts, i.e., 59A-22-
50.A (demonstrated to be irrelevant, above), 59A-46-51.A, and 59A47-46.A NMSA 1978, subsequently 
exempt "excepted benefit" coverage from the requirements, but the corresponding subsections relating to 
"individually underwritten health care policies", i.e., 59A-22-50.B, 59A-46-51.B, and 59A47-46.B NMSA 
1978, have no such exemption. 

Therefore, individual contracts of the "excepted" types are not exempt from the loss ratio requirements, and 
must be included in a carrier's reports and calculations - including the reports required of carriers that only 
issue such policies - and the current exemption of "excepted benefits" from the definition of "health 
product lines" in 13.10.27.7.1 NMAC, if applied to individually underwritten policies as per the OSI 
proposal (and longstanding practice), will be contrary to current statutes in that regard. 

The appropriate change would probably be to insert the exemption of "excepted benefits", or some desired 
subset thereof, into the respective subsections governing individual loss ratio requirements, i.e.. 
Subsections 59A-22-50.B, 59A-46-51.B, and 59A-47-46.B NMSA 1978. 

(5) The definition of "health benefit plan" in Subsection 59A-23C-3.I NMSA 1978, neglects to exempt vision 
or indemnity-only policies from small-group requirements. To the extent that it is necessary to distinguish 
exempt policies from policies of "a person that only issues" exempt policies, it may be desirable to add 
"health indemnity-only, vision," before "dental" in Subsection 59A-23C-3.I NMSA 1978. 

All references to "hospital indemnity-only" policies as exempt from loss ratio requirements should be 
revised to "health indemnity-only" policies, since the industry has invented many health indemnity-only 
policies which cover more than, or other than, hospital benefits. These references are in 59A-22-50. A, 
59A-22-50.E(2), 59A-23C-10.D(2), 59A-46-2.0(2), 59A-46-51.A, 59A-47-3.J(2), and 59A-47-46.A 
NMSA 1978; there may be others. 

(6) The statutory basis for loss ratio requirements is "reimbursement for direct services" in all cases. Unless 
indemnity-basis health policies are exempt, this implies that the loss ratio calculation must include the 
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premiums of such policies and contracts, but not their claims, which are not "reimbursement for direct 
services". A "person that only issues" indemnity-basis poHcies cannot possibly meet the loss ratio 
requirements. As noted above, individual indemnity-basis policies are not exempt, under current statutes. 

This can be rectified by the change mentioned in paragraph (4) above. 

Note that the proposal by OSI to include "blanket" heahh insurance in the calculations, though it may be 
appropriate, will be affected by this anomaly, since many "blanket" policies include indemnity benefits 
rather than, or in addition to, expense-reimbursement benefits. 

(7) Inclusion of "capitated payments" in the definitions of "premium" in Subsections 59A-22-50,E, 59A-23C-
lO.D, 59A-46-2.Y, and 59A-47-3.0 NMSA 1978 is inappropriate except to the extent of the reimbursement 
of capitated payments made under self-funded contracts, just as for "self-funded claim reimbursements". 
Each of these subsections should have the words "capitated payments, " deleted from their current 
positions, and replaced by ", self-funded capitation reimbursements" after "self-flinded claim 
reimbursements". 

(8) Inclusion of "recoveries from third parties or other insurers[/carriers] and interests" in the definitions of 
"premium" in Subsections 59A-22-50.E, 59A-23C-10.D, 59A-46-2.Y, and 59A-47-3.0 NMSA 1978 is 
inappropriate, in that such recoveries are generally, and oflen entirely, recoveries of claims payments, and 
should therefore be deductions from "direct services", rather than additions to "premium". 

Under current statute and rule, and all other amounts being exactly in compliance with loss ratio 
requirements, these recoveries, as additions to premium, would result in refund of only 80% (or 85%) of 
the amounts of the recoveries, while as reductions to direct services, such recoveries would result in refund 
of the entire recovered amounts. 

This clarification of the nature and value of the recoveries can be achieved by deleting "recoveries from 
third parties or other insurers[/carriers] and interests" in the definitions of "premium" in 59 A-22-50.E(3), 
59A-23C-10.D(3), 59A-46-2.Y, and 59A-47-3.0 NMSA 1978, and adding the words "net of recoveries 
from third parties or other carriers and interests" after "the Medical Insurance Pool Act" in the definitions 
of "direct services" in 59A-22-50.E(l), 59A-23C-10.D(1), 59A-46-2.G, and 59A-47-3.F NMSA 1978. 

(9) The definitions of "premium" in Paragraphs 59A-22-50.E(3) and 59A-23C-10.D(3) NMSA 1978 have been 
correctly revised to refer to "the Insurance Premium Tax Act", but the corresponding definitions in 
Subsections 59A-46-2.Y and 59A-47-3.0 NMSA 1978still contain reference to "Section 59A-6-2 NMSA 
1978". 

Comments regarding BCBS Proposed Rule 

The amendment of 13.10.27.8.G NMAC proposed by Blue Cross and Blue Shield of New Mexico ( B C B S ) might be 
valid under current statute, but it is redundant in light of the current statement of 13.10.27.8 C. NMAC, and would 
not be valid under the amendment of 13.01.27.8.C NMAC proposed by OSI; therefore should not be included. I f the 
statutory changes suggested above are made, then the B C B S proposal will not be valid, i.e., the loss ratio 
requirements would be applicable to both small-group contracts and total group (i.e., all non-individual) contracts. 

Comments regarding OSI Proposed Amendments 

The amendment of 13.10.27.1 NMAC is appropriate. 
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The amendment of 13.10.27.3 NMAC is appropriate with regard to removal of reference to Section 8-8-4 NMSA 
1978, but the references to Sections 59A-23C-10, 59A-46-51 and 59A-47-46 NMSA 1978 must stand as per the 
current rule, unless separate, additional rules are adopted for small-group contracts, HMOs and NHCPs, 
respectively. 

The amendment of 13.10,27.5 NMAC should probably state a specific date, rather than "Month day, 2020". 

The amendment of 13.10.27.6 NMAC is not appropriate; the section should stand as per the current rule. It is not the 
minimum loss ratio that is to be calculated; the minimum is set by statute and this rule. Only the carrier's actual loss 
ratio is calculated. 

The amendment to the heading of 13.10.27.7 NMAC is appropriate. 

The proposed amendment of 13.10.27.7.ANTvIAC is insufficient, in that, the language of Paragraph 59A-23C-
10.D(2) NMSA 1978 is currently inconsistent with the language of Paragraph 59A-22-50.E(2) NMSA 1978, both in 
replacement of "a limited-benefit" with "an excepted benefit" and in replacement of "but does not include" with 
"including a person that issues a short-term plan and". In order to conform to current statutes it will be necessary to 
define "health insurer" differently for small-group contracts vis-a-vis for individual contracts (large-group contracts 
being out of consideration under current statutes). 
Also, the words "and for which an insurer does not receive a tax credit pursuant to the Medical Insurance Pool Act" 
should be marked for deletion as of 1/1/2023 as being irrelevant, as that tax credit was repealed effective 1/1/2020, 
and the words "or the Health Insurance Alliance Act" should be deleted, as that act was repealed effective 1/1/2015. 

Subsection r3.10.27.7.B is correct under current statutes; however, as noted in paragraph (8), above, recoveries 
should property be a reduction to "direct services". 

The proposed amendment of 13.10.27.7.C NMAC is insufficient, in that, in order to correspond with current statute, 
in addition to deletion of "the" and division" as proposed, the words "but does not include a person that only issues a 
limited-benefit policy" should be replaced by "including an organization that issues; (1) a short-term health care 
plan; (2) an excepted benefit health care plan", while ", or that only issues policies" should be replaced with "; or (3) 
a policy or plan", as per the 2019 revision of Subsection 59A-47-3.J NMSA 1978. 

The proposed amendment of 13.10.27.7.D NMAC is insufficient, in that, in order to correspond with curtent statute, 
"but does not include a person that only issues a limited-benefit policy" should be replaced by "including a carrier 
that issues: (1) a short-term contract; (2) an excepted benefit policy", while ", or that only issues policies" should be 
replaced with "; or (3) a policy", as per the 2019 revision of Subsection 59A-46-2.0 NMSA 1978. 

The proposed amendment of 13.10.27.7.E NMAC is appropriate under some of the current statutes; however: 
(1) as noted in paragraph (7), above, the words "reimbursements for self-funded" should be inserted before 
"capitated payments"; 
(2) as noted in paragraph (8), above, and in comments above pertaining to 13.10.27.7.B NMAC, recoveries should 
be a reduction to "direct services" rather than an addition to "premium"; and 
(3) as noted in paragraph (9), above, it may not be possible to conform the definition of "premium" in the rule, with 
respect to premium tax, to all current statutes, unless "premium" is defined separately for HMOs and NHCPs. 

The proposed amendments of 13.10.27.7.G through 13.10.27.7. J NMAC are appropriate, except that i f the term 
"health product lines" is applied to individual contracts, the definition will be inconsistent with current statutes, in 
the exemption of "excepted benefits", as noted in paragraph (4), above. 

The proposed addition of 13.10.27.7.K NMAC is not appropriate, given that it reiterates, but incompletely, the 
definition of blanket health insurance given by Subsection 59A-23-2.ANMSA 1978, and is therefore unnecessary 

inaccurate. I f OSI deems it necessary to include this definition, the final portion of the definition should be 
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included, i.e., after "substantially similar group" the words "that, in the discretion of the superintendent, may be 
subject to the issuance of a blanket health policy or contract" should be inserted, lest there be any suggestion that a 
carrier could decide what constitutes a "substantially similar group". 

The proposed amendment to the heading of 13.10.27.8 NMAC is appropriate, except that the application of the 
definition of "health product lines" to individual contracts does not conform to current statutes, as noted in 
paragraph (4), above. 

The proposed amendment to 13.10.27.8.B NMAC is appropriate, but inadequate; after "over a rolling three-year 
period" there should be added, "; however, each year of such period shall be reported separately". This is for the 
sake of tracking the restatement of experience-period years' claims and the adjustments to direct services, i f any, 
fi-om the issue of previous years' reimbursements. 

The proposed amendment to 13,10.27.8.C NMAC is inappropriate under current statutes, though it might be made 
appropriate by the statutory changes noted in paragraphs ( l ) - (3) , above; however, as noted for 13.10.27.6 NMAC, 
above, the word "Minimum" should not be included - it is not the minimum which is calculated, but the carrier's 
actual loss ratio. 
Carefiil consideration and wording should be given to inclusion of the reference to blanket health insurance, as 
indemnity blanket plans could contribute unreasonablyto the loss ratio calculation, as noted in paragraph (6), above. 
Also, the words "large group plans" in 13.10.27.8.C(3) should remain "all other policies" lest any policies escape 
scrutiny. 

The amendments to 13,10,27,8,D, E , and F NMAC should not contain the term "minimum", as noted above. 

The amendment to 13,10 27,8 E NMAC giving July 31 as the required filing date is inappropriate, and should be no 
later than June 30 of the year following the measurement period, for several reasons, for instance: (1) OSI should be 
informed of the results of previous rates before beginning consideration of the following year's rates, which will 
ordinarily be undertaken during the months of July and August, i f not earlier; (2) it is unreasonable to expect OSI 
staff to review both the loss ratio calculations and the filings of fijture rates at the same time; (3) the three months' 
time between the final experience runout ("before April 1") and June 30 is ample time for carriers to make their 
calculations - especially since responsible carriers will be tracking these results continually, so as to maintain a 
reserve for possible reimbursements; and (4) with regard to the timing of any reimbursement of premium, in light of 
the time-value of money, it may validly be held that "justice delayed is justice denied" to any extent of delay. 

The amendment to 13,10,27,8,E NMAC should also add, after "No adjustment may be made for incurred but not 
reported ( IBNR) claims", the words "as of the calculation date; however, subsequent years' calculations shall reflect 
updated (restated) claims data for the included years, as of the pertinent subsequent calculation date(s)". 

The amendment to 13.10.27.8.F NMAC should also add, after "direct services, as defined by this rule" the words 
", and adjusted by the addition of previous reimbursements actually reimbursed as dividends due to previous 
noncompliance with minimum loss ratio requirements (not those applied as credits against future premiums), as 
follows: 

(1) as much of any year's reftind as necessary to bring the earliest year of that refiind's experience period into 
compliance shall be attributed to increasing the direct services of that earliest year; 

(2) as much of any of that year's refiind remaining as necessary to bring the second year of that refirnd's 
experience period into compliance shall be attributed to increasing the direct services of that second year; 

(3) as much of any of that year's refund remaining as necessary to bring the latest year' of that refund 's 
experience period into compliance shall be attributed to increasing the direct services of that latest year. 

Such direct services adjustments shall be reported unchanged in subsequent years' calculations". 
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The amendment to 13.10.27.8.G NMAC should be carefully considered and worded with regard to the inclusion of 
blanket health insurance, as indemnity blanket plans could contribute unreasonably.to the loss ratio calculation, as 
noted in paragraph (6), above. 
In this subsection, as in 13.10.27.8.C(3) NMAC, the words "large group plans" should be "all other policies". 
(It may be noted that the use of "minimum" in this Subsection G, as in Subsections A and B , is the appropriate use 
of the term, reflecting the established, rather than the calculated, ratio.) 

The amendments to 13.10.27.8.H NMAC proposed by OSI are appropriate; however; 
(1) I recommend that, if permissible, the words "set forth in 13.10.27.9 NMAC" be replaced by "established by and 
available from the Office of Superintendent of Insurance" (so as to avoid the requirement and delay of rulemaking 
every time the form requires modification); and 
(2) the words "return excess premium" should be replaced by "ensure compliant reimbursement". ( I f the statute 
called for return of excess premium, the noncomnliant carrier would be making greater reimbursement than under 
present statute and practice.) 

The amendments to 13 10.27.8.1 NMAC which remove the words "the" and "division" are appropriate; however, the 
entire subsection should be revised to encourage reimbursement by dividend rather than by credit, as follows; 

" I . Actions required upon noncompliance with requirements. The plan to ensure compliant 
reimbursement shall proceed as follows: 

(1) The carrier shall provide dividends to the policyholders of the experience period, proportionate to the 
premiums paid by such policyholders for coverage within such period. 

(2) Any such dividends which cannot be reimbursed after a diligent attempt to do so shall be provided as 
credits against premiums to the then-current policyholders in amounts proportionate to their then-current 
premium rates, and applied to such premiums immediately, and no later than the end of the year following 
the experience period. 

(3) No later than March 31 of the year following the premium credits, the carrier shall demonstrate to the 
Superintendent that refunds in the required amount have been made, and what portion of such refunds were 
made as dividends (to be applied to subsequent years' calculations), and what portion were made as 
premium credits (not to be thus applied)." 

Given the amendment to 13 10.27,8 H NMAC proposed above, Section 13.10 27 9 NMAC should be repealed in 
favor of a form external to rules, a proposal for which is attached to these comments. I f it is determined that the form 
should be maintained within the rule, please note the following proposed changes to the form as proposed by OSI: 

(1) The tripartite calculation (Individual/Small Group/Large Group) is only appropriate under the revisions to 
statutes proposed in paragraph (3), above, for HMOs and NHCPs, and in paragraphs (1) and (2) above, for 
all other health insurers. Moreover, it might be better to use (Individual/Small Group/All Non-Individual), 
since Large Group contracts are not evaluated in their own right, as Small Groups are, 

(2) Each of the tripartite segments should be expanded to disclose the experience of each year, as well as of the 
total experience period, for the sake of tracking the calculations of subsequent experience periods in terms 
of the previously reported amounts, and applying adjustments due to refunds from previous calculations, 

(3) Line B, Capitated Payments, other than reimbursement of self-funded capitated payments, are not a 
component of the Premium denominator, as noted in paragraph (7), above; this line should be removed, and 
the subsequent lines re-lettered. (The following comments do not reflect re-lettering; the proposed form 
attached reflects all proposed changes to both statutes and rule) 

(4) Consequently, Line C, Self-Funded Claim Reimbursements, should be given the same footnote, "*", as 
Line K , so as to include reimbursement of self-funded capitation payments, 

(5) Recoveries in Line E should be moved from the determination of "premium" (except to the extent that self-
funded claims should be declared, net of recoveries against such claims) to the determination of "direct 
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services" (for which insured claims would also be declared, net of recoveries), as noted in paragraph (8), 
above. "Net of Recoveries . . ." should be added to footnote "*", so that insured claims receive 
corresponding treatment in determination of "direct services", and Line E should be deleted, and the 
remaining lines re-lettered. 

(6) Line H should then equal the Subtotal (A+C+D - F - G ) rather than (A+B+C+D+E+F+G), because Taxes 
and Exchange Fees are deducted from total premium, rather than added to it. 

(7) The title for Line K should be "Incurred Claims Paid Through March 31, 20 ", because the term "Incurred 
and Paid Claims" is officially used in insurance reporting to denote a different quantity. 

(8) Claims for Preventive Services on Line O do not require separate reporting from claim.s on Line K ("and 
Preventive Services claims" should be added to the note "*" related to Line K , so that self-funded claims 
receive corresponding treatment in the determination of "premium"), but Line O could be used for 
reporting "Compliance Dividends" as proposed above, or the ensuing lines could be reordered as shown in 
the proposed form. 

(9) Line S should equal (C+K+L+M+N+O+P+Q ^ ) rather than (K+L+M+N+O+P+Q+R), because self-
funded claims should be included, either in both the numerator and the denominator, or in neither, and 
because Pharmacy Rebates represent a reduction, rather than an increase, of direct-services payments. In 
fact. Pharmacy Rebates are essentially part of Recoveries, but they are often taken in advance of claim 
payments, rather than afterward, 

(10) The form should make clear that the calculation of the "REFUND D U E " relates only to the total experience 
period, and not to any one or more years of that period, even though it may eventually be allocated back to 
the separate years of the experience period. 

Thank you for the opportunity to submit these comments. I f you need any further information or desire any further 
discussion, please do not hesitate to contact me at rfseaton(a!aoLcom. 

R. Foster Seaton, A S A . , M.A.A.A. 
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NEW MEXICO OFFICE OF SUPERINTENDENT OF INSURANCE 
Calculation of Health Insurance Loss Ratio for Compliance with Requirements 

Measurement Period: Submitting Entity: 
1/1/2017 12/31/2019 Covered Affiliates: 

Category: 
Year: 

A. Premium 
B. Self-Funded Claim Reimbursements' 
C. Self-Funded Administrative Fees 
D. Insurance Premium Taxes 
E. Health insurance Exchange Fees 
F. Subtotal (A+B+C-D-E) 
G. Minimum Allowed Loss Ratio 
H. Required Reimbursement (FxG) 

I. Insured Incurred Claims, paid through March 31, 20 * 
J. Case Management Fees paid to Providers 
K. Disease Management Fees paid to Providers 
L. Health Education/Promotion Fees paid to Providers 
M. Quality Incentive Payments to Providers 
N. Assessments** 
O. Pharmacy Rebates 
P. Credit for Prior Refunds Paid as Dividends 
Q. Subtotal (B+l+J+K+L+M+N-O+P) 
R. REFUND DUE (H-R) if Greater Than Zero 

*Net of Recoveries from Third Parties, Other Carriers and 
Interests; Includes capitation and preventive services 

** Portion that covers claim costs rather than administration 

For each category, if no refund Is due: 
(signature of qualified actuary certifying calculation) 
(date of certification) 

For each category, after any required refund is made: 
Dividends paid, attributed to experience year 
Premium credits granted and taken for current year 
Attach documentation evincing refunds made, 
(signature of carrier officer certifying refunds) 
(date of certification) 

Entity Type: HMO / NHCP/Other 
Date of Submission: 


