
BEFORE  THE  NEW  MEXICO  OFFICE  OF SUPERINTENDENT  OF xssumn4

IN  THE  MATTER  OF  PERMANENTLY

ADOPTING  EMERGENCY  RULE  13.10.13  NMAC.  1 Docket  No.  20-00018:NffLE-
SECTION  12.  COST  SHARING

HEARING  OFFICER'S  FINDINGS.  CONCLUSIONS.  AND  RECOMMENDATIO

THIS  MATTER  comes  before  the  New  Mexico  Office  of  Superintendent  of  Insurance

("Superintendent"  or "OSr')  following  a public  hearing  for  comment  pursuant  to the  Notice  of

Proposed  Rulemaking  ("NOPR")  filed  in this  docket  and  published  as required  by  law  in  the  New

Mexico  Register  on March  24, 2020  and  in  the  Albuquerque  Journal  on March  25, 2020  and

distributed  via  OSI's  Newsletter  to a list  of  potentially  interested  parties.

The  Hearing  Officer,  having  reviewed  the  NOPR  and  the  proposed  iules,  having  conducted

a public  hearing,  having  reviewed  the written  comments  submitted  to the docket,  and  being

otherwise  fully  infoimed  in the premises,  makes  the  following  findings,  conclusions,  and

recommendations:

FINDINGS:

1. The  Superintendent  has  jurisdiction  over  the  subject  matter  and  the  paities  pursuant  to  the

New  Mexico  Insurance  Code,  NMSA  1978,  Sections  59A-1-1  et seq. ("Insurance  Code").

2. The  Superintendent  designated  R. Alfred  Walker  as the  Heating  Officer  to preside  over

this  matter.

3. The  OSI  issued  a NOPR  and  published  the  NOPR  on  in  the  New  Mexico  Register  on  March

24,  2020  and  in  the  Albuquerque  Journal  on  March  25,  2020,  and  OSI  distributed  the  NOPR  via

OSI's  Newsletter  to a list  of  potentially  interested  paities.

4. The  NOPR  gave  notice  of  a public  hearing,  scheduled  for  Apiil  23,  2020,  to accept  oral

comments  on  the  proposed  iule  amendments  from  any  interested  parties.



5. The  NOPR  infoimed  the  parties  and  the  public  of  the  process  by  which  the  Hearing  Officer

would  conduct  the  hearing  and  how  paities  and  the  public  could  make  comments  on  the  proposed

rules  and  have  them  considered.

6. Tlie  NOPR  further  advised  that  a copy  of  the  full  text  of  the  proposed  rules  was  available

on  the  OSI  website  or  the  New  Mexico  Sunshine  poital,  or  by  requesting  a copy  in  person.

7. The  puipose  of  the  proposed  rule  is to establish  requirements  regarding  cost  sharing  by

insurers  and  managed  healthcare  plans.

8. Statutoiy  authority  for  promulgation  of  the  proposed  new  rule  is found  in  Sections  59A-1-

l et seq.  NMSA  1978,  Section  14-4-5.6(A)(1)  NMSA  1978,  and  Section  12-8-4(B)  NMSA  1978.

9. The  proposed  rule  was  adopted  on  an emergency  basis  with  an effective  date  of  March  12,

2020.  The  emergency  rule  will  expire  on September  8, 2020,  pursuant  to Section  14-4-5.6(E)

NMSA  1978  (2017).

10.  On  April  23,  2020,  OSI  conducted  the  public  hearing.

11.  Brian  Charlton,  Vice  President  and  General  Counsel  for  Blue  Cross  Blue  Shield  of  New

Mexico  ("BCBSNM"),  made  comments  at the  public  hearing.

12.  Written  comments  on  the  proposed  rule  were  timely  submitted  to OSI  by  Janice  Torrez,

Associate  Vice  President  Exteinal  Affairs  and Chief  of  Staff  for  BCBSNM;  Allen  Cooley,

Regulatory  Operations  Manager,  Presbyterian  Health  Plan,  Inc.  ("Presbyterian");  Yolanda  Miles,

Director,  Enrollment  &  Compliance,  Tiue  Health  New  Mexico  ("THNM");  and  C. Quinn  Lopez,

Vice  President,  Legislative  &  Government  Relations,  Western  Sky  Community  Care,  Inc.

13.  Margaret  Caffey-Moquin,  Chief  Staff  Counsel  for  OSI;  and  Marlene  Baca,  Chief  Executive

Officer,  New  Mexico  Health  Connections,  timely  submitted  response  comments  to OSI.

14.  All  comments,  oral  and  written,  have  been  made  pait  of  the  record.
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15.  OSI  has adopted  iules  for  rulemaking,  which  are applicable  to this  proceeding,  and  which

state:

The  superintendent  may  adopt,  amend,  or  reject  tlie  proposed  rule.  Any

amendments  to the proposed  iule  must  fall  within  tlie  scope  of  the cui'rent

rulemalig  proceeding.  Amendments  to a proposed  rule  are  within  the  scope  of  the

iulemaking  if  the  amendments:

(1) are  a logical  outgrowtli  of  tlie  rule  proposed  in  the  notice;  or

(2) are  proposed,  or are reasonably  suggested,  by  coininents  made  during  the

comment  period,  and  tl'ie  10  day  response  period  after  the  close  of  tlie  coinment

period  has  been  provided;  and

(a)  any  person  affected  by  the  adoption  of  the  rule,  if  amended,  should  have

reasonably  expected  that  any change  fi'om  tlie  published  proposed  rule

would  affect  that  person's  interest;  or

(b) the  subject  n'iatter  of  the  amended  nile  or  the  issues  deteimined  by  that

rule  are  the  same  as those  in  the  published  proposed  iule.

13.1.4.13(C)  NMAC.  The  "10  day  response  period  after  the  close  of  the  comi'nent  period"  is ten

calendar  days.  13.  1.4.11(B)  NMAC.

16.  13.1.4.13(C)  NMAC  conteinplates  that OSI amend a proposed  rule if  the amendment  is a

"logical  outgrowtli"  of  the proposed  rule  or  the amendment  is proposed  during  the coinment

period,  with  ten  calendar  days  to respond  to tlie  proposed  amendment.

17.  TheNOPRinformedinterestedpaitiesthatthecomznentperiodendedat4:OOp.m.onApril

23,  2020  and  that  the  response  coinrnent  period  ended  at 4:00  p.m.  on  May  4, 2020.  Thus,  the  "10

day  response  period  after  the  close  of  the  comment  period"  was  provided.

18.  Although  there  appears  to be no  New  Mexico  case  law  addressing  the  issue,  federal  couits

have  recognized  that  administrative  agencies  may  make  changes  in  the  proposed  nile  after  the

comment  period  without  a new  round  of  hearings,  as long  as the  final  rule  is a "logical  outgrowth"

of the proposed tule. Market Synergy Grottp, hc. v. US. Dep't  of  Labor, 885 F.3d 676, 681 (10'

Cir. 2018); ZenMagnets, LLC v. ConsumerProd. Safety Comm n, 841 F.3d, 1141, 1154 (10'  Cir.

2016).  "A  final  rule  qualifies  as a logical  oritgrowth  if  interested  parties  should  have  anticipated

that  the  change  was  possible,  and  thus  reasonably  should  have  filed  their  comments  on  the  subject

Docket  No.  20-00018-RULE-LH

Hearing  Officer's  Findings,  Conclusions  and Recommendations Page  3



duiing  the  notice-and-comment  period."  Market  Synergy  at 681  (internal  quotation  marks

omitted);  Zen  Magnets  at 1154.

19.  Mr.  Lopez  suggested  that  the  emergency  rule  is no  longer  necessary,  since  the  adoption  of

the Coronavirus  Aid,  Relief,  and  Economic  Security  ("CARES")  Act  on March  27, 2020.  Mr.

Lopez  reads  the  CARES  Act  to prohibit  "any  cost-sharing  related  to diagnostic  testing  or  services

related  to  COVID-19  for  any  quali'tying  coronavirus  preventing  services  coverage  pursuant  to any

group  health  plans  and  health  insurance  issuers  offering  group  or  individual  health  insurance

coverage."  The  Hearing  Officer  does  not  read  the CARES  Act  as broadly  as the protections

provided  by  the emergency  rule,  and  it appears  that  insurance  companies  also  do not  read  the

CARES  Act  that  broadly.  See  "Does  your  health  insurance  cover  you  for  COVID-19?"

https://www.cbsnews.com/news/coronavirus-health-insurance-cover-covid-19-testing-treatment/

(last  visited  May  7, 2020).  Additionally,  Mr.  Lopez  pointed  out  that  the  New  Mexico  Human

Service  Depaitment  can  require  Medicaid  Managed  Care  Organizations  to waive  cost  sharing.  Of

course,  OSI  does  not  regulate  Medicaid,  and  13.10.13.12  has  no application  to Medicaid  MCOs.

Further,  while  Mr.  Lopez  suggested  that  the  emergency  iule  is unnecessary,  he  did  not  suggest  that

it is inconsistent  with  federal  law  or otherwise  preempted.  Since  the regulation  of  insurance

remains  primarily  the  responsibility  of  the  states,  and  since  the  Hearing  Officer  finds  that  the

CARES  Act  does  not  address  all  the  issues  that  are  the  subject  of  the  emergency  rule,  the  Hearing

Officer  finds  that  the  cost  sharing  rule  proposed  in  this  proceeding  remains  necessary.

20.  THNM  sought  clarification  whether  the  proposed  rule  follows  the  federal  Public  Health

Emergency  Declaration,  https://www.phe.gov/Preparedness/legal/Pages/phedeclaration.aspx.

Although  THNM  has a question  and  not  a comment,  the  Hearing  Officer  notes  that  the  federal

regulation  is directed  toward  a federal  response,  and  the  proposed  rule  is a state  response  to either

a state  or  federal  declaration  of  emergency.
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21.  Mr.Charlton,inhiscommentsattheApril23,2020hearirig,andMs.Torrez,inherwritten

comments,  noted  that  paragraph  (B) of  the emergency  iule  as written  prohibits  cost sharing

requirements  for  testing  and health  care services  for  pneumonia  and influenza  regardless  of

whether  they  are related  to COVID-19.  Both  Mr.  Charlton  and Ms. Totarez repoited  that  the

Superintendent  held  a telephone  conference  on  March  13, 2020  with  interested  health  insurers,  in

which  the Superintendent  stated  that  the emergency  rule  was not  intended  to cover  conditions

unrelated  to COVID-19.  OSI  Staff  has not  disputed  this  repoit.  While  the Hearing  Officer  finds

that  the reports  of  the  paiticipants  in the telephone  conference  are credible,  the Heating  Officer

was  not  present  during  the telephone  conference,  and that  telephone  conference  is not  part  of  the

record  in  the  rulemaking  proceeding.  The  Hearing  Officer  cannot  rely  on  tis  report  in  making  his

recommendation,  although  the Hearing  Officer  notes  that  the Superintendent  is the final  decision

maker  in  this  proceeding.

22.  In  his  cominents  at the  hearing,  Mr.  Charlton  stated  that  BCBSNM  would  submit  proposed

language  changes  to 13.10.13.12(B),  and  those  changes  were  submitted  with  Ms.  Torrez'  written

comments.  BCBSNM  proposed  changing  the first  sentence  of  paragraph  (B)  to: "Any  cost  sharing

requirement  for  the provision  of  testing  and delivery  of  health  care services  for  COVID-19

(including  testing/screening  for  pneumonia  and influenza,  treatment  for  pneumonia  when  due  to

or a result  of  COVID-19  infection,  and  treatment  for  influenza  when  a co-infection  with  COVID-

19),  or any  disease  or condition  which  is the cause  of, or subject  of, a declared  public  health

emergency  is presumptively  unreasonable  and is prohibited."

23.  Mr.  Cooley  proposed  changing  the first  sentence  of  paragraph  (B)  to: "Any  cost  sharing

requirement  for  the provision  of  testing  and delivery  of  health  care services  for  COVID-19,

pneumonia  and influenza  when  related  to COVID-19,  or any  disease  or condition  which  is the

cause  of, or subject  of, a declared  public  health  emergency  is presumptively  unreasonable  and  is
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prohibited  for  the duration  of  the declared  public  health  emergency,  including  claims  submitted

after  the declared  public  health  emergency  has ended  for  dates of  service  that  occuired  during  the

declared  priblic  liealth  emergency."  Mr.  Cooley's  proposal  that the cost sharing  prohibition  of

paragraph  (B)  be limited  to COVID-19  related  diagnosis  and treatment  will  be discussed  shoitly,

and his proposal  for  a time  limitation  will  be discussed  later  in this  recornrnendation.

24.  Ms.  Baca  filed  response  comments  generally  agreeing  with  the approach  of  BCBSNM  and

Presbyterian  that the cost shaiing  prohibition  of  paragraph  (B) be limited  to COVID-19  related

diagnosis  and treatment.

25.  OSI  Staff  has not provided  a specific  response  to any proposals  but has filed  a general

comment  supporting  the emergency  rule  as promulgated  on March  12, 2020.

26.  Much  has been leained  about  COVID-19  since March  12, 2020;  much  is still  unla'iown.

The  Hearing  Officer  takes  administrative  notice  of  statements  from  the Centers  for  Disease  Control

("CDC").  The  CDC  reports  that  COVID-19  symptoms  include  cough,  fever,  chills,  muscle  aches,

headaches,  and sore throat,  although  not  all symptoms  may  be present  and other  symptoms  may

be  present.  See "Symptoms  of  Coronavirus,"  https://www.cdc.gov/coronavirus/2019-

ncov/symptoms-testing/symptoms.html  (last  visited  May  7, 2020).  Influenza,  or  flu,  has similar

symptoms  including  cough,  fever,  chills,  muscle  aches, headaches,  and sore throat,  although  not

all symptoms  may be present  and other  symptoms  may be present.  See "Flu  Symptoms  &

Complications,"  https://www.cdc.gov/flu/symptoms/symptoms.htm  (last visited  May  7, 2020).

Pneumonia  may be a complication  resulting  from  flu. Id. The Hearing  Officer  also takes

administrative  notice  that  pneumonia  is the prirnaty  complication  which  led  to the discovery  of  the

novel  coronaviius  which  causes COVID-19.  See David  S. Hui,  et al., "The  continuing  2019-nCoV

epidemic  threat  of  novel  coronaviiuses  to global  health-The  latest  2019 novel  coronavirus

outbreak  in  Wuhan,  China,"  91 Int.  J. Infect.  Dis.  264-66  (Feb.  2020),
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https://www.ncbi.nlm.nih.gov/pmc/aiticles/  PMC7128332/  (last visited  May  7, 2020).  Thus,

especially  in early  March  2020,  a person  with  symptoms  consistent  with  flu,  or  pneumonia,  who

is conceined  with  cost  sharing,  might  forego  a visit  to a doctor  in  the  hopes  that  the illness  is "just

the flu."  The  puipose  of  the emergency  iule  is to remove  any  batarier  that  cost  might  be to any

person  experiencing  symptoms  that  are similar  to COVID-19.

27.  Nobody  knows  how  long  the current  public  health  emergency  will  last.  Fuither,  even  if  the

public  health  emergency  is declared  over,  some  social  distancing  requirements  are likely  to last.

See "US  may  have  to endure  social  distancing  until  2022  if  no vaccine  is quickly  found,  scientists

predict,"  https://www.cnn.com/2020/04/14/health/social-distancing-research-coronavuus-2022-

trnd/index.html  (last  visited  May  7, 2020).  Obviously,  social  distancing  is required  to protect

against  the spread  of  COVID-19,  and testing  will  be required  to deteimine  if  social  distancing  is

working.  New  Mexico  Goveinor  Michelle  Lujan  Giisham  has been  quoted  as saying  that  New

Mexico  cannot  relax  social  distancing  requirements  without  major  advances  in  detecting

coronaviius  infections,  expanded  testmg,  better  contact  tracuig  and breakthroughs  in treatment

such  as a vaccine.  "New  Mexico  to  join  pilot  US  project  on  contact  tracing,"

https://www.kob.corn/albuquerque-news/new-mexico-to-join-pilot-us-effoit-on-contact-

tracing/5701946/?cat=504  (last  visited  April  16,  2020).  Even  those  most  interested  in  the  end of

social  distancing  recognize  that  large  scale  COVID-19  testing  is required.  "Report:  Business

Leaders  Urge  Trump  to  Scale  Up  Coronavirus  Testing,"  https://www.forbes.com/sites/

aiielshapiro/2020/04/15/repoit-business-leaders-urge-tiump-to-scale-up-coronavirus-

testing/#3837729c5e60  (last  visited  April  16, 2020).  However,  "most  of  the country  is not

conducting  nearly  enough  testing  to track  the  path  and  penetration  of  the coronavirus  in  a way  that

would  allow  Americans  to safely  return  to work,  public  health  officials  and  political  leaders  say."

"Testing  Falls  Woefully  Short  as Trump  Seeks  an  End  to  Stay-at-Home  Orders,"
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https://www.nytimes.com/2020/04/15/us/coronaviius-testing-ttump.html  (last visited  April  16,

2020).  When  it will  be safe to end social  distancing,  and to stop testing  and treating  for  COVID-

19 as a method  to prevent  epidemic  spread,  is anybody's  guess.

28.  Dr. Anthony  Fauci,  the nation's  top  infectious  disease  expeit,  has created  a maxim  for  these

perilous  times:  "You  don't  make  the timeline,  the viius  makes  the tiineline."  "Fauci:  'You  don't

make  the timeline,  the  virus  makes  the  timeline'  on  relaxing  public  health measures,"

https://www.cnn.com/2020/03/25/politics/anthony-fauci-coronaviius-timeline-cnntv/index.html

(last  visited  Apiil  16, 2020).

29.  BCBSNM's  and Presbyterian's  proposed  amendments  that  the cost sharing  prohibition  of

paragraph  (B)  be limited  to COVID-19  related  diagnosis  and treatment  were  made  during  the

comment  period  and the ten day  response  period  was provided.  The  Hearing  Officer  finds  that  the

subject  matter  of  the amended  i'ule  or the issues deteri'nined  by  that  tule  are the same as those  in

the publislied  proposed  iule. Either  proposed  amendment  (except  for  the time  limitation  of

Presbyterian's  proposal,  which  is discussed  below)  may  be adopted,  but the question  remains

whether  either  proposed  amendment  replaces  a banier  that  the emergency  rule  was intended  to

remove.  Under  either  proposed  amendment,  a person  suffeiing  symptoms  consistent  with  COVID-

19, pneumonia,  or influenza  would  have no cost barrier  to testing  or screening  for  any of  those

conditions.  There  would  be no cost barrier  to treatment  of  COVID-19,  although  (a'fter  testing  or

screening)  there  would  be cost sharing  required  for  treatment  for  pneumonia  or flu  unrelated  to

COVID-19.  The declared  public  health  emergency,  and the emergency  rule,  are directed  toward

the detection  and treatment  of  COVID-19.  The  proposed  amendment  would  still  encourage  testing

and treatment  of  COVID-19  without  discouraging  testing  for  pneumonia  and flu. Although  both

BCBSNM  and Presbyterian  have proposed  amendments  that will  work  to achieve  what  both

commenters  desire,  the Hearing  Officer  finds  that  there  may  be soine  ambiguity  in Presbyterian's
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proposed  language  and BCBSNM's  language  is more  precise.  However,  both  BCBSNM  and

Presbyterian  proposed  changing  the term  "public  liealth  emergency"  to "declared  public  health

emergency."  Because  the  second  sentence  of  paragraph  (B)  defines  a public  health  emergency  to

exist  when  declared,  the  use of  "declared"  in  the  first  sentence  is redundant  and  unnecessary  and

tlie  Hearing  Officer  will  remove  "declared"  from  the  recommended  change.  This  change  to the

proposal  meets  the  "logical  outgrowtli"  test  because  interested  parties  should  have  anticipated  that

the  change  was  possible.  Therefore,  the  Heating  Officer  recommends  that  the  first  sentence  of

13.  10.13.  12(B)  be amended  to read:  "Any  cost  sharing  requirement  for  the  provision  of  testing  and

delivery  of  health  care  services  for  COVID-19  (including  testing/screening  for  pneumonia  and

influenza,  treatment  for  pneumonia  when  due  to or  a result  of  COVID-19  infection,  and  treatment

for  influenza  when  a co-infection  with  COVID-19),  or  any  disease  or  condition  which  is the  cause

of,  or  subject  of,  a public  health  emergency  is presumptively  rinreasonable  and  is prol'iibited."

30.  THNM  requested  that  cost-share  iules  for  IRS-qualified  High  Deductible  Health  Plans

(HDHPs)  are clearly  defined  and  unpact  acknowledged  when  a public  health  emergency  is

declared.  However,  THNM  did  not  propose  any  language  to  achieve  this  objective,  and  the  Hearing

Officer  cannot  create  such  language  out  of  whole  cloth.  That  objective  would  need  to  be sought  in

a separate  mlemaking  proceeding.

31.  Mr.  Lopez  proposed  changing  paragraph  (B)  to: "Any  cost  sharing  requirement  for  the

provision  of  testing  and  delivery  of  health  care  services  for  any  disease  or  condition  which  is the

cause  of,  or  subject  of,  a declared  public  health  emergency  pursuant  to NMSA  1978,  Section  12-

10A-5  is prohibited."  Mr.  Lopez  urged  removing  the  plirase  "is  presumptively  unreasonable"  from

paragraph  (B)  as unnecessary  and  inappropriate.  Mr.  Lopez  also  proposed  removing  reference  to

COVID-19  or any  other  specific  disease,  because  he contended  the  reference  was  unnecessary,

Docket  No.  20-00018-RULE-LH

Hearing  Officer's  Findings,  Conclusions  and Recommendations Page  9



and  Mr.  Lopez  proposed  making  specific  reference  to the  Public  Health  Emergency  Response  Act

and  removing  reference  to an order  of  the  superintendent.

32.  Mr.  Lopez  proposed  removing  the phrase  "is  presumptively  unreasonable"  from  paragraph

(B)  because:  "The  proposed  rule  amendment  language  deeming  cost  sharing  to be 'presumptively

unreasonable'  is unnecessary  and does not  support  tlie  integrity  of  an administrative  rule-making

based  upon  a hard  look  of  the substantial  evidence  in this  Docket  in a non-arbitrary  or non-

capiicious  manner."  Mr.  Lopez  does not explain  why  deeming  cost  sharing  for  a disease  or

condition  which  is the subject  of  a public  health  emergency  as "presumptively  unreasonable"  is

unnecessary.  Nor  does  Mr.  Lopez  offer  any  evidence  why  the  phrase  is unnecessary.

33.  Yet,  Mr.  Lopez  agrees  that  the Superintendent  has the  authoiity  to proibit  cost  sharing  for

COVID-19  testing  and  treatment.  This  authority  must  come  from  statute,  but  the Superintendent's

authority  to require  certain  provision  in an insurance  contract  is limited,  and  there  is no specific

statute  giving  the  Superintendent  authority  to require  coverage  for  COVID-19.  However,  the  New

Mexico  Patient  Protection  Act  reqriires  the Superintendent  to adopt  rules  requiring  that  "a  managed

health  care  plan  shall  provide  health  care  services  that  are reasonably  accessible  and  available  in  a

timelymannerto  eachcoveredperson[.]"  NMSA1978,  Ey 59A-57-4(B)(2)  (1998).  13.10.13.12(B)

of  the  emergencyrule  is a deteimination  by  the Superintendent  tliat  a health  insurance  policy  which

restricts  coverage  of  COVID-19,  by  requiring  cost  sharing,  unreasonably  restricts  access  to and

availability  of  testing  and  treatn'ient  of  COVID-19  and  related  conditions.

34.  In addition,  13.10.13.12(A)  requires  any  cost  sharing  to be reasonable.  13.10.13.12(B)

infonns  caniers  of  circumstances  under  which  the  Superintendent  has deteiinined  that  cost  sharing

is presumptively  unreasonable.

35.  Substantial  evidence  suppoits  this  deteimination  by  the  Superintendent.  As  set foith  above,

we  are faced  with  a deadly,  virulent  pandemic.  The  CDC  warns  that  COVID-19  can  be spread  by
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non-symptomatic  people  while  speaking.  https://www.cdc.gov/coronaviius/2019-ncov/prevent-

getting-sick/cloth-face-cover.html  (last  visited  April  16, 2020).  Widespread  testing  is necessary  to

prevent  the spread  of  the novel  coronavirus.  Treatment,  without  bariiers  of  cost, is also necessaiy

as pait  of  the inducement  for  insureds  to seek  both  testing  and treatment,  mitigating  the spread  of

the disease  and protecting  all  insureds  and the uninsured.  Under  these unusual  circumstances,  cost

sharing  for  COVID-19  is an unreasonable  restriction  on access to and availability  of  testing  and

treatment  for  COVID-19  and related  conditions.

36.  But  the Superintendent  has also deteimined  that  cost sharing  for  testing  and treatment  of

COVID-19  is "presumptively"  rinreasonable.  "[A]  presumption  is a standardized  practice,  under

which  ceitain  facts are held  to call  for  unifoim  treatment  with  respect  to their  effect  as proof  of

other  facts."  Robert  P. Mosteller,  ed., 2 McCormick  on Evidence  FS) 342 (8'  ed. Jan. 2020  update).

"Most  presumptions  are iules  of  evidence  calling  for  a ceitain  result  in a given  case unless  the

adversely  affected  party  overcomes  it with  other  evidence.  A presumption  shifts  the burden  of

production  or persuasion  to the opposing  paity,  wlio  can then  attempt  to  overcome  the

presun'iption."  Brian  A. Garner,  Black's  Law  Dictionary,  presumption  (llI'l  ed. 2019).  Thus,  if  an

insurer  believes  that  cost sharing  for  testing  and treatment  is reasonable,  the insurer  can request  a

hearing  in  front  of  the Superintendent  to attempt  to overcome  the presumption  that  the cost sharing

prohibited  by the Supeiintendent  is unreasonable.  The Hearing  Officer  finds  that  the phrase  "is

presumptively  unreasonable"  is necessary  and is suppoited  by substantial  evidence,  and the

Hearing  Officer  recominends  that  the phrase  remain  in 13.10.13.12(B).

37.  Mr.  Lopez  also proposed  removing  reference  to COVID-19  or any  other  specific  disease,

on the basis that: "The  rule  amendments  unnecessarily  list  COVID-19,  pneumonia,  and influenza.

Such itemized  specification  will  place  an undue  burden  on the Superintendent  in maintaining

updated  rules,  as well  as limit  the Superintendent's  responsiveness  to future  catastrophic  risks."
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However,  Mr.  Lopez  recommended  simply  removing  those  references  and  keeping  the  language

"any  disease  or condition  which  is tlie  cause  of,  or  subject  of, a declared  priblic  health  emergency",

wliicli  is the "catch-all"  language  currently  in the emergency  rule. Thus,  it is unclear  how

referencing  specific  health  threats  while  also addressing  fiiture,  unknown,  and general  health

threats  will  limit  the Superintendent's  responsiveness  to those  future  risks.  While  we all  hope  that

COVID-19  will  soon  become  a paper  tiger,  we all are too  painfully  aware  that  "the  virus  makes

the timeline."  It may  well  be years before  the listing  of  COVID-19  and related  illnesses  is

unnecessary.  For  the moment,  it is necessary,  and the Hearing  Officer  recommends  against

removing  the  references  to COVID-19  from  the  tule.

38.  Ms.  Torrez  recommended  changing  "state"  in the second  sentence  of  13.10.13.12(B)  to

"State  of  New  Mexico,"  and  removing  the phrase  "or  by  order  of  the  superintendent."  The  Hearing

Officer  finds  that  the use of  the term  "the  state"  in the emergency  rule,  while  intended  to refer

exclusively  to the  State  of  New  Mexico,  may  be ambiguous  in light  of  the fact  that  neither  the

Insurance  Code nor the Uniform  Statute  and Rule  Construction  Act  define  "state"  to refer

exclusively  to the State  of  New  Mexico.  The  Hearing  Officer  finds  that  "state"  shorild  be replaced

in paragraph  (B)  with  "State  of  New  Mexico."  The  proposed  amendment  was  made  during  the

comment  period  and  the  ten  day  response  period  was  provided.  The  Hearing  Officer  finds  that  the

subject  matter  of  the amended  iule  or the issues  determined  by  that  rule  are the san'ie as those  in

the published  proposed  iule.  The  proposed  amendment  may  be adopted,  and  the  Hearing  Officer

recommends  that  it be adopted.  Therefore,  the Hearing  Officer  recommends  that  "state"  be

replaced  in  the  second  sentence  of  13.10.13.12(B)  with  "State  of  New  Mexico."

39.  Mr.  Lopez  also proposed  making  specific  reference  to the Public  Health  Emergency

Response  Act  in paragraph  (B),  and removing  reference  to federal  law  and the order  of  the

supeiitendent.  "The  proposed  rrile  amendments  shorild  cite, rely  ripon,  and comply  with  the
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Public  Health  Emergency  Response  Act  without  invoking  federal  law or misrepresenting  the

Superintendent's  authority  in relation  to applicable  state  law."  It is clear  that  the  proposed  rule  does

rely  upon  New  Mexico  law,  and  Mr.  Lopez  does  not  explain  why  the  rule  must  cite  a particular

law.  Although  the Public  Health  Emergency  Response  Act  is the obvious  suppoit  for  the  current

public  health  emergency  declaration,  the declaration  also relies  on the All  Hazard  Emergency

Management  Act.  In the future,  there  may  be other  legislative  acts that  could  be applicable  to a

public  liealth  emergency.  As  Mr.  Lopez  already  noted,  the  rule  should  not  "limit  the

Superintendent's  responsiveness  to future  catastropliic  risks."  Additionally,  the Superintendent

should  have  the flexibility  to rely  on federal  declarations  of  emergency.  Current  responses  to the

COVID-19  pandernic  show  a disconnect  between  the  response  of  the federal  government  and  the

responses  of  various  states.  While  New  Mexico  is now  more  cautious  than the  federal

administration,  it  is easy  to conceive  of  the  opposite  scenario,  where  the  federal  governrnent  takes

strong  action  to protect  against  a pandemic  and  a different  New  Mexico  administration  does  not

take  the  pandernic  seiiously.  The  Heating  Officer  finds  that  the Supeitendent  needs  to be able  to

rely  on either  a state  or a federal  declaration  of  emergency.  The  Hearing  Officer  recommends

against  making  specific  reference  to the  Public  Health  Emergency  Response  Act  in  paragraph  (B)

and  against  removing  the  reference  to federal  law.

40.  Nearly  all persons  who  made  comments  during  the initial  con'unent  period  proposed

removing  the  phrase,  "or  order  of  the superintendent"  from  paragraph  (B).  At  the priblic  hearing,

Mr.  Charlton  very  politely  noted  that  he was unable  to find  authoiity  for  the Superintendent  to

declare  an emergency  in  the  Insurance  Code  or any  other  statute,  even  though  he did  not  doubt  the

Superintendent's  authority.  BCBSNM's  and Presbyterian's  respective  proposed  rewrites  of  the

rule  removed  the offending  language.  Mr.  Lopez  thought  the emergency  rule  misrepresents  the

Superintendent's  authority  in this  regard,  and is  proposed  rewrite  removed  the language.  While
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the  Superintendent  has  the  general  authority  to issue  orders,  see, e.g.,  NMSA  1978,  § 59A-2-10

(1984),  and  that  authoiity  extends  to  issuing  orders  during  this  pandemic,  there  is no statutory  basis

for  the  Superintendent  to declare  an emergency.  The  Hearing  Officer  finds  that  the phrase,  "or

order  of  tlie  superintendent"  is not  appropriate  in paragraph  (B).  The  proposed  amendment  was

made  during  the  comment  peiiod  and  the  ten  day  response  period  was  provided.  The  Hearing

Officer  finds  that  the  subject  matter  of  the  amended  tule  or  the  issues  deterinined  by  that  i'ule  are

the  same  as those  in  the  published  proposed  rule.  The  proposed  amendment  may  be adopted,  and

the  Hearing  Officer  recommends  that  it be adopted.  Therefore,  the  Hearing  Officer  recommends

that  the  phrase,  "or  order  of  tlie  superintendent"  be removed  from  the  second  sentence  of  paragraph

(B).

41.  At  the public  hearing,  Mr.  Charlton  recommended  an end  date  to  the cost  sharing

prohibition  of  the  rule,  and  suggested  that  the  date  be thiity  or  sixty  days  after  the  teimination  of

the  declaration  of  a public  health  emergency.  BCBSNM  proposed  that  a third  sentence  be added

to 13.10.13.12(B)  to state:  "Cost  sharing  is not  prohibited  for  dates  of  service  tliat  occur  thirty  (30)

days  after  the  expiration  of  the  public  health  emergency  declaration."  Presbyterian  proposed  that,

following  "prohibited"  in the first  sentence,  the following  be added:  "for  tlie  duration  of  the

declared  public  health  emergency,  including  claims  submitted  after  the declared  public  health

emergency  has  ended  for  dates  of  service  that  occutared  during  the declared  public  health

emergency."  THNM  requested  clarification  of  the  actual  start  date  and  duration  of  setavices  under

each  emergency  order.  The  Hearing  Officer  understands  and  appreciates  the  desire  for  ceitainty.

But  these  are unceitain  times.  The  iule  initiates  its requirements  upon  the declaration  of

emergency,  so that  is the  start  date;  if  there  is confusion,  the  Superintendent  can  issue  a bulletin  to

claiifythe  start  date.  The  end  date  is  problematic.  As  noted  more  than  once  above,  "the  virus  makes

the  timeline."  Even  if  a public  health  emergency  is declared  over,  until  the  threat  of  COVID-19
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disappears,  it will  remain  necessary  for  the public  health  to remove  all bariiers  to testing  and

treatment.  The  danger  of  a re-emergence  of  the  pandemic  will  likely  remain  more  than  sixty  days,

perhaps  more  than  months  or  years,  beyond  the  terinination  of  a declaration.  If  the day  ever  comes

when no one has to WO1T37 about COVID-19,  the iule can be amended or a carrier can rebut the

presumption  of  unreasonableness.  The  Hearing  Officer  recoini'nends  that  no time  restraint  be

placed  on 13.10.13.12(B).

42.  At the public  hearing,  A4r. Charlton  recommended  that  13.10.13.12(E)  make  specific

reference  to reimbursement  rates  under  the Suiprise  Billing  Protection  Act.  Mr.  Charlton  noted

that  the Surprise  Billing  Protection  Act  requires  reimbursement  at the higher  of  the sixtieth

percentile  of  the reirnbursement  rate  reported  in the  FAIR  Health  2017  database  or one  hundred

fifty  percent  (150%)  of  the  2017  Medicare  reirnbursement  rate.  See also  NMSA  1978,  Fg 59A-57A-

13(C)  (2020).  Mr.  Charlton  proposed  that  the reimbursement  rate  be 150%  of  the Medicare

reimbursement  rate  for  the year  that  the code  for  the service  is first  used  by  Medicare.  BCBSNM

specifically  proposed  adding  to paragraph  (E),  after  the statutory  reference:  "(the  'Act').  Where

there  is no data  available  in the Act's  benchmarking  databases  (2017  Fair  Health  allowable  rates

and  2017  Medicare  reimbursement  rates)  for  a paiticular  billing  code,  then  the  health  care  insurer

or managed  health  care  plan  shall  reimburse  under  the  Act  at one  hundred  fifty  percent  (150%)  of

the Medicare  reimbursement  rate applicable  for  the year  in which  the benchmarlang  data  first

becomes  available  (Example:  For  COVID-19-specific  claims  that did not exist  in  2017

benchmarking  data, reimbursement  under  the Surprise  Billing  Protection  Act  shall  be at one

hundred  fifty  percent  (150%)  of  the 2020  Medicare  reimbursement  rates)."

43.  Ms. Torrez,  on behalf  of  BCBSNM,  noted  that  the Center  for  Medicare  and Medicaid

Services  has created  new  billing  codes  for  health  care  services  related  to COVID-19.  Ms.  Torrez

was conceined  that  claims  data and reirnbursement  rates from  2017  may  be inadequate  to
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deteimine  reimbursement  for  these  new  billing  codes. BCBSNM  asserted  that  using  150%  of  the

Medicare  reiinbursement  rate for  the year  in which  the codes are first  developed  would  stay  as

consistent  as possible  with  the Suipiise  Billing  Protection  Act.

44.  Presbyterian  proposed  similarly  adding  after  the statutory  reference:  "Where  there  is no

data  available  in the benchmarlang  database  for  a paiticular  billing  code, a health  insurance  catrier

shall  reimburse  a provider  at 150%  of  the Medicare  reimbursement  rate in effect  on the dates of

service."  NMHC  agreed with  the proposals  to set the reimbursement  rate at 150%  of  Medicare

reimbursement  rates. The  Hearing  Officer  finds  that  it is reasonable  and necessary  to establish  a

reimbursement  rate under  the Surprise  Billing  Protection  Act  that  will  be quickly  available  in  an

emergency  by  reference  to an available  source  and that  is rougMy  fair.  The  Heating  Officer  also

finds  that  using  150%  of  the Medicare  reimbursement  rate for  the year  in which  the codes are  first

developed  would  stay  as consistent  as possible  with  the Suiprise  Billing  Protection  Act.

45.  The  Hearing  Officer  finds  that  the approach  offered  by  BCBSNM  and Presbyterian  should

be used, although  the specific  databases  should  not  appear  in  the rule,  as those  could  change  over

time.  See NMSA  1978,  § 59A-5  7A-8(A)  (2020)  ("The  superintendent  shall  convene  appropriate

stakeholders,  including  iwal  providers,  insurers  and consumer  advocates,  and review  the

reimbursement  rate for  suiprise  bills  annually  to ensure  faimess  to providers  and to evaluate  the

impact  on health  insurance  premiums  and health  benefits  plan  networks").  Without  the references

to the specific  databases,  the two  proposals  are ah'nost  identical.  The  Hearing  Officer  finds  that  the

appropriate  codes may  not be available  on the dates of  service,  so the language  proposed  by

BCBSNM  in that  regard  makes  more  sense. The  Hearing  Officer  finds  that  the example  offered  by

BCBSNM  is helpful  but  does not  need to be in the rule,  since  the concept  is easy to follow.

46.  BCBSNM's  and Presbyterian's  proposed  amendments  were  made during  the comment

period  and the ten day  response  period  was provided.  The  Hearing  Officer  finds  that  the subject
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matter  of  the amended  rule  or the issues detertnined  by tliat  iule  are the same as those  in the

published  proposed  iule.  The changes  to the proposals  made by the Hearing  Officer  meet  the

"logical  outgrowtli"  test becarise interested  parties  should  have anticipated  that  tlie change  was

possible.  The  proposed  amendments  may  be adopted,  and the Hearing  Officer  recommends  that

they  be adopted.  Therefore,  the Heating  Officer  recoinmends  that 13.10.13.12(E)  be amended  to

read:

Health  care services  for any disease or condition  for which  cost sharing  is

prohibited  under  paragraph  B of  this  section  shall  be subject  to the Suiprise  Billing

Protection  Act,  Sections  59A-57A-1  through  -13 NMSA  1978  (the  "Act").  Where

tliere  is no data available  in tl'ie Act's  bencarking  databases  for a paiticular

billing  code, then the health  care insurer  or managed  health  care plan shall

reimburse  under  the Act  at one hundred  fifty  percent  (150%)  of  the Medicare

reimbursement  rate applicable  for  the year in which  the benchmarking  data first

becomes  available.

47.  THNM  reports  that  it  is concerned  about  consumer  angst  regarding  potential  premium  rate

implications  and requests  OSI's  stance on this topic.  This topic  is outside  the scope  of  this

iulemaking  proceeding.

48.  The  Hearing  Officer  originally  intended  to have  tis  Recommended  Decision  finished  in

time  to publish  the peimanent  iule  in time  for  it to become  effective  on June 1, 2020.  Due  to the

extensive,  thoughtful,  and thought-provoking  comments  and impoitant  proposed  amendments  to

the rule,  that  was not  possible.  But  it is possible  to have  the peimanent  rule  published  in  enough

time  for  the rule  to go into  effect  on June 15, 2020,  well  before  the expiration  date of  September

8, 2020  for  the emergency  iule,  leaving  no gap in coverage  for  the cost  sharing  rule.  The  Hearing

Officer  finds  and recommends  that  the effective  date of  the permanent  rule  be June 15, 2020.

CONCLUSIONS:

A.  The  Superintendent  has jurisdiction  over  the subject  matter  and the parties  pursuant  to the

Insurance  Code.
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B.  OSI  caused  the  NOPR  to  be  published  on  March  24,  2020  in  the  New  Mexico  Register  and

on  March  25,  2020  in  a newspaper  of  general  circulation  in  compliance  withNMSA  1978,  Section

14-4-5.2.

C.  The  NOPR  provided  interested  persons  and  the  public  appropriate  notice  of  the  hearing

and  the  opportunity  to offer  oral  and  written  comments.

D.  The  Hearing  Officer  has  considered  all  oral  and  written  comments.

E.  The  proposed  rule,  with  changes  set forth  above,  should  be adopted  by  the  Superintendent.

WHEREFORE,  in light  of  the findings  and conclusions  above,  the Hearing  Officer

RECOMMENDS  that  the  Superintendent  should  sign  a Final  Order  that  adopts  and  promulgates

the final  rule  attached  hereto  as Exhibit  A, and a copy  of  this  Hearing  Officer's  Findings,

Conclusions,  and  Recommendations,  with  its attachments,  should  be sent  to all  persons  on  the

attached  Ceitificate  of  Service.

ISSUED  at Santa  Fe,  New  Mexico  this  13th  day  of  May,  2020.

OFFICE  OF  SUPERINTENDENT  OF  INSURANCE

R. Alfred 'Wa r, H4ring Officer
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13.10.13 NMAC 1 

This is an amendment to 13.10.13 NMAC, Section 12, effective upon filing 

 

13.10.13.12 COST SHARING: 
 A. All cost sharing (including copayments, deductibles, co-insurance, or similar charges) required of 
covered persons by the health care insurer or managed health care plan for the provision of health care services shall 
be reasonable and shall include any applicable state and federal taxes. 
 B. Any cost sharing requirement for the provision of testing and delivery of health care services for 
COVID-19 (including testing/screening for pneumonia and influenza, treatment for pneumonia when due to or a 
result of COVID-19 infection, and treatment for influenza when a co-infection with COVID-19) or any disease or 
condition which is the cause of, or subject of a, public health emergency is presumptively unreasonable and is 
prohibited. For purpose of this rule, a public health emergency exists when declared by the [state] State of New 
Mexico or federal government, [or by order of the superintendent]. 
 C. Cost sharing requirements, including any variations in contribution requirements based on the type 
of health care service rendered or provider used, shall be disclosed to covered persons in MHCP contracts, 
enrollment materials, and in the evidence of coverage. 
 D. No female covered person shall be assessed a higher cost sharing requirement, over and above the 
cost sharing required of all covered persons to be seen by a primary care physician, for choosing a women’s health 
care provider as her primary care physician 
 E. Health care services for any disease or condition for which cost sharing is prohibited, under 
[P]paragraph B of this section shall be subject to the Surprise Billing Protection Act, Sections 59A-57A-1 through 
13, NMSA 1978 (the “Act”). Where there is no data available in the Act’s benchmarking databases at one hundred 
fifty percent (150%) of the Medicare reimbursement rate applicable for the year in which the benchmarking data 
first becomes available.  
[13.10.13.12 NMAC - Rp, 13.10.13.27 NMAC, 09/01/2009; A/E, 3/12/2020; A, 6/15/2020] 
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