
BEFORE  THE  NEW  MEXICO  OFFICE  OF  SUPERINTENDENT  OF  INSURANCE

IN  THE  MATTER  OF  THE  180-DAY

NOTICE  OF  LOSS  REQUIREMENT

AND  THE  ACTUAL  CASH  VALUE

PROVISION  IN  HOMEOWNERS'

INSURANCE  POLICIES

INSURANCE  SERVICES  OFFICE,

INC.

Respondent.

DOCKET  No.  19-00051-  COMP-PC

ORDER  GRANTING  ST  AFF'S  AMENDED  REQUEST

FOR  HEARING  AND  SETTING  CASE  SCHEDULE

On December  9, 2019,  the undersigned  was appointed  as the hearing  officer  for  this  matter.

On  December  12,  2019,  the  hearing  officer  entered  an Order  to Join  Necessary  Party  ("Order").

The  Order  directed  Staff  to file  an amended  request  for  hearing  identifying  Insurance  Services

Office,  Inc. ("ISO"),  as the  respondent  in  this  matter,  and to identify  the  ISO  fortn  number  that  is

at issue in this matter. On December 17, 2019, Staff filed Staff's Amended Request for  Hearing

("Request"),  which  complies  with  the  Order.  Having  considered  the  Request  and  being  otherwise

fully  infori'ned,

THE  SUPERINTENDENT  FINDS  AND  CONCLUDES:

1.  OSI  previously  approved  the  following  language  (hereafter  "subparagraph

(D)(3)(c)"),  in ISO  Form  HO  00 02 (the  "HO  Form"),  SERFF  filing  number  ISOF-  126611038:

SECTION  I -  CONDITIONS

D. Loss  Settlement
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3. Coverage  A  -  Dwelling  and  Coverage  B -

Other  Structures  used  as a residence:

a. In  the  event  of  a loss  to a building,  used  as

a residence  and  insured  under  Coverage  A

or  Coverage  B,  we  will  pay  the  cost  to

repair  or  replace,  without  deduction  for

depreciation,  but  not  more  than  the  least  of

the  following  amounts:

(l)  The  limit  of  liability  under  this  Policy  that

applies  to the  building;

(2)  The  replacement  cost  of  that  part  of  the

building  damaged  with  material  of  like

kind  and  quality  and  for  like  use;  or

(3)  The  necessary  amount  actually  spent  to

repair  or  replace  the  damaged  building.

If  the  building  is rebuilt  at a new  premises,

the  cost  described  in  (2)  above  is limited  to

the  cost  which  would  have  been  incurred  if

the  building  had  been  rebuilt  at the  original  premises.

c. You  may  disregard  the  replacement  cost

loss  settlement  provisions  and  make  claim

under  this  Policy  for  loss  to a building,  used

as a residence  and  insured  under  Coverage

A  or  Coverage  B,  on  an actual  cash  value  [ACV]

basis.  You  may  then  make  claim  for  any

additional  liability  according  to the

provisions  stated  in  3.a. above,  provided

you  notify  us, within  180  days  after  the  date

of  loss,  of  your  intent  to repair  or  replace

the  damaged  building.

In  Paragraph  12  of  DEFINITIONS  ofthe  Ha  Form,  ACV  is  defined  as "the  amount

it would  currently  cost  to repair  or  replace  covered  property  with  new  material  of  like  kind  and

quality,  less  allowance  for  physical  deterioration  and  depreciation,  including  obsolescence."

NMSA  1978,  Section  59A-18-17  (C) states:  "Insurance  coverage  provided  in

residential  property  insurance  policies  shall  provide  coverage  for  the cost  to repair  or replace
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without  deduction  for  depreciation.  If  the  insured  elects  to effectuate  repairs  to the  property  by

the  insured's  own  self,  a reasonable  overliead  expense  shall  be  allowed."

Staff  asserts  that  Subparagraph  (D)(3)(c)'s  allowance  for  payinent  of  claims  on an

ACV  basis  violates  the  prol'iibition  of  depreciation  in  NMSA  (1978),  § 59A-18-17  (C).

Staff  requests  a hearing  pursuant  to NMSA  (1978),  § 59A-18-14,  which  states  in

relevant  part:

A.  The  superintendent  shall  review  any  filing,  except  any  filing  by

a health  insurance  issuer  for  a change  in rate,  made  pursuant  to

Section  59A-18-12  or  59A-18-13  NMSA  1978  within  sixtydays  of

the  filing  date.  The  superintendent  shall  approve  any  form  if  the

superintendent  finds  that  it complies  with  the  Insurance  Code  and

shall  disapprove  any  form,  classification  ofrisks  orrate  only  on  one

or  more  of  the  following  grounds:

(1)  if  the  form  is in  any  respect  in  violation  of  or  does  not  comply

with the Insurance Code [NMSA 1978, Section 59A-1-1 et seq.J;
(2)  if  the  form  contains,  or incorporates  by  reference  where  such

incorporation  is  otherwise  permissible,  any  inconsistent,

ambiguous  or  misleading  clauses  or  exceptions  and  conditions  that

deceptively  affect  the  risk  purported  to be assumed  in  the  general

coverage  of  the  contract,  or  that  encourage  misrepresentation  of  the

policy  or  its  benefits;

(3)  if  the  benefits  offered  are unreasonably  restricted  in  relation  to

the  premium  charged;

(4) if  the form  has a title,  heading  or other  indication  of  its

provisions  that  is misleading  or if  the  form  is printed  in such  type

or  manner  of  reproduction  as to be  difficult  to read;  or

(5) if  purchase  of  the form  is being  solicited  by advertising,

corninunication  or  dissemination  of  information  that  is deceptive  or

misleading.

C. After  expiration  of  the sixty-day  review  period  referred  to in

Subsection  A  of  this  section  or  at any  time  after  having  approved  a

form,  the  superintendent  may,  after  a hearing  thereon,  disapprove  a

form  or  withdraw  a previous  approval  on  any  of  the  grounds  stated

in Subsection  A of  this  section.  The  superintendent's  order  issued

on  such hearing  shall  state  the  grounds  for  disapproval  or

withdrawal  of  previous  approval  and  the  date,  not  less  than  twenty

days  after  the  date  of  the  order,  when  disapproval  or  withdrawal  of

approval  shall  become  effective.
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The  sixty-day  review  period  referred  to in  Subsection  A  above  has expired.

Staff  contends  that  the  180-day  deadline  for  homeowners  to infori'n  insurers  of  their

loss,asstatedin(D)(3)(c),  doesnotcomplywith  NMSA(1978),§59A-18-14(A)(2)("ambiguous

or  misleading  clauses  or exceptions  and  conditions  that  deceptively  affect  the  risk  purported  to be

assumed  in  the  general  coverage  of  the  contract,  or  that  encourage  misrepresentation  of  the  policy

or its benefits")  or (A)(3)(  "if  the  benefits  offered  are unreasonably  restricted  in  relation  to the

premium  charged").

Staff  contends  that  a hearing  should  be held  to review  the  180-day  deadline  in

Subparagraph  (D)(3)(c)  of  the  HO  Form,  because  the Superintendent's  prior  approval  may  be

withdrawn.

The  Request  is well  taken  and  should  be  granted.

JURISDICTION:

10.  ThismatterisproperlybeforetheSuperintendent,pursuanttoNMSAl978,§59A-

18-14  (C),  which  states:

C. After  expiration  of  the sixty-day  review  period  referred  to in

Subsection  A  of  this  section  or at any  time  after  having  approved  a

form,  the  superintendent  may,  after  a hearing  thereon,  disapprove  a

form  or  withdraw  a previous  approval  on  any  of  the  grounds  stated

in  Subsection  A  of  this  section.  The  superintendent's  order  issued  on

such  hearing  shall  state  the  grounds  for  disapproval  or  withdrawal

of  previous  approval  and  the  date,  not  less  than  twenty  days  after  the

date  of  the  order,  when  disapproval  or  withdrawal  of  approval  shall

become  effective.

IT  IS THEREFORE  ORDERED:

A.  The  Request  is granted.
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B. Pursuant  to  Rule  13.1.6  NMAC  ("Informal  Administrative  Hearings")  the

Superintendent  or  his  designated  hearing  officer  shall  regulate  the  hearing  and  perfomi  all  acts and

take  all  measures  necessary  for  the  proper  and efficient  conduct  of  the hearing.

C. The  hearing  officer  shall  provide  the Superintendent  with  a written  Recommended

Decision,  and the Superintendent  shall  issue  a final  order.

D.  The  fornnal  rules  of  discovery  do not  apply  to the conduct  of  the  hearing;  however,

the  parties  shall  comply  with  instructions  from  the  hearing  officer  regarding  exchange  of  witness

and exhibit  lists,  scheduling,  or other  administrative  matters.

E.  By  February  14, 2020,  the parties  shall  file  notices  or entries  of  appearance  with

the OSI  Records/Docketing  Bureau  that  set forth  the name  and contact  information  for  their

representatives  or attorneys  as soon as that  infonnation  is available.  Any  pleadings  or other

documents  that  are to be part  of  the  record  in  this  case must  be filed  by  email,  mail  or  hand-delivery

to:

Email:

OSI-docketgiling@state.nm.us

By  mail:

OSI  Records  and  Docketing

Office  of  Superintendent  of  Insurance

p.o.  Box  1689

Santa  Fe, NM  87504-1689

Hand  delivery:

OSI  Records  and  Docketing

Office  of  Superintendent  of  Insurance

(Old  PERA  Building  -  corner  of  Paseo  de Peralta  and  Old  Santa  Fe Trail)

1120  Paseo  de Peralta,  Room  331,  Santa  Fe, NM

F. ByFebruary21,2020,StaffshallfileandserveabriefarticulatingStaff'sposition

with  respect  to the  validity  of  the HO  Fori'n.  Within  14 days  of  the service  of  Staff's  brief,  any

other  party  may  file  a response  brief.  Within  7 days  of  service  of  any  response  brief,  Staff  may
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file  a reply  brief.  All  briefs  are limited  to 15 pages  of  double  spaced,  12 point,  type. Any  exhibits

filed  in  support  of  a brief  must  comply  with  the infori'nal  rules  that  govern  filing  of  exhibits.

G.  ForhelpfilingdocumentswithOSIRecords/Docketing,partiesmaycall(505)827-

4499.  Properly  filed  pleadings  or other  documents  are the responsibility  of  the  party  making  the

filing.

H.  Any  person  who  intends  to seek intervention  must  file  a request  to intervene  no

laterthanJanuary27,2020.  Anypartywhoobjectstoarequesttointervenemustfiletheobjection

within  3 business  days  of  tlie  filing  of  the request  to intervene.

I. A telephonic  hearing  on the Request  is set for  March  4, 2020  at 9:00  am (MST).

The  conference  call-in  information  is:

Toll  Free  Number:  1-888-757-2790

Guest:  978000

A party  may  present  oral  argument  during  the  hearing.  Any  non-party  to this  matter  may  attend

the  hearing  telephonically,  but  may  not  coinment  or present  argument.

ISSUED  under  the Seal of  the Office  of  Superintendent  of  Insurance  at Santa  Fe, New

Mexico, this 3  day of January, 2020.

OFFICE  OF  SUPERINTENDENT  OF  INSURANCE

New  Mexico  Office  of  Superintendent  of  Insurance
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CERTIFICATE  OF  SERVICE

I HEREBY certify that a true and correct copy of the forgoing Order Granting Staff's
Amended Request for Hearing and Setting Case Schedule was sent via electronic mail to the
following  individuals,  as indicated  below,  tl'iis  gday  of  January  2020.

Margaret  Caffey-Moquin,  Chief  Staff  Counsel

Office  of  Superintendent  of  Insurance

PO Box  1689

Santa  Fe, NM  87504-1689

Margaret.moquin@state.nm.us

Todd  S. Baran,  Hearing  Officer

Office  of  Superintendent  of  Insurance

PO Box  1689

Santa  Fe, NM  87504-1689

Todd.baran@state.nm.us

Robert  A. Becker,  Esq.

Insurance  Services  Office,  Inc.

545 Washington  Blvd.,  Jersey  City,  NJ  07310-1686

rbecker@iso.com

Bryan  E. Brock,  General  Counsel

Office  of  Superintendent  of  Insurance

PO Box  1689

Santa  Fe, NM  87504-1689

Bryan.brock@state.nm.us

Richard  L. Blumenfeld,  Staff  Counsel

Office  of  Superintendent  of  Insurance

PO Box  1689

Santa  Fe, NM  87504-1689

Richard.blumenfeld@state.nm.us

Melissa Y. Winez,
Law  Clerk.  General  Counsel

Office  of  Superintendent  of  ce

:I r!-  t.-..i
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