
BEFORE  THE  NEW  MEXICO  OFFICE  OF SUPERINTENDENT  OF INSURANCE

IIST THE  MATTER  OF ST  AFF'S  PETITION

FOR  ENFORCEMENT  OF THE  NEW  MEXICO

INSURANCE  CODE  REGARDING  MULTIPLE

EMPLOYER  WELFARE  ARRANGEMENTS  (MEWA'S)

MEWAS  1-56  and  Doe  Corporations  1-100;

Respondents.

MEWAS  1-56  and  Doe  Corporations  1-100;
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ORDER  DENYING  STAFF'S  PETITION  AND  CLOSING  THE  DOCKET

The  matter  before  the Superintendent  is Staffs  Petition  for  Order  to Cease  and Desist  and for

Imposition  of  Penalties  for Violations  of  the New  Mexico  Insurance  Code ("Petition").  The

Superintendent,  having  considered  the Petition,  and all pleadings  docketed  to date, FINDS  AND

CONCLUDES:

1. Staff's  Petition  seeks an order  to cease and desist  and imposing  penalties.  The  respondents

are 56 entities  identified  only  in  a certificate  of  service,  and 100  "Doe  Corporations."

2. The  Petition  asserts  that  each  of  the  respondents  is unlawfully  operating  in New  Mexico  as

an unregistered  Multiple  Employer  Welfare  Arrangement  ("MEWA")  in violation  of  13.19.4.11(A)

NMAC.  Anentityissubjecttotheregistrationrequirementofthatruleif(1)theentityisaMEWAas

defined  in 13.19.4.7(I)  NMAC,  and (2) that  MEWA  is operating  in New  Mexico.  At  the time  the

Petition  was filed,  Staff  did  not  file  any evidence  that  any of  the respondents  were  subject  to the

13.19.4.11  (A)  NMAC  registration  requirement.

3. On November  18, 2019,  Staff  submitted  a Supplemental  Filing  to Clarify  Applicable

Procedures  ("Supplemental  Filing").  The Supplemental  Filing  included  604 pages of  evidence

("Exhibit  A")  consisting  of  Form  M-1  filings  with  the  United  States  Department  of  Labor  ("DOL").



4. AFormM-1isusedbyanentityreportinfonnationtotheDOLconcerningtheentity'sstatus

and operations  as a MEWA  or  Entity  Claiming  Exemption  ("ECE").  Line  17  of  the  Form  M-1  asks the

filer  to identify  states  where  the  MEWA  or ECE  operates.  Out  of  the  56 Fori'n  M-1  attached  as Exhibit

A,  42 have  a "Yes"  response  indicating  that  the filing  entity  operates  in all 50 states.

5. As  of  December  17,  2019,  22 entities  identified  as respondents  have  filed  appearances  in  this

docket.  Two  of  those  respondents  requested  a hearing,  but  did  not  specify  the  objection  to the  Petition.

Nine  respondents  claim  to be a professional  employinent  organization  ("PEO"),  and that  a PEO  is not

a MEWA.  Three  respondents  claim  not  to have  any  covered  lives  in New  Mexico  and, thus,  are not

subject  to the  registration  requirement.  Five  respondents  claim  to be single  employer  plans  that  are not

subject  to the MEWA  registration  requirement.  One  respondent  has only  one covered  life  in New

Mexico.  Two  respondents  were  unaware  of  the registration  requirement  and intend  to comply.

Numerous  respondents  claim  to have  filed  a Form  M-1,  and identified  all 50 states as locations  where

operations  were  being  conducted,  out  of  an abundance  of  caution  driven  by  ambiguities  in  Federal  law

concerning  MEWA  registration  requirements  and  qualifications.

6. The  respondents  who  have  appeared  in  this  matter  to date  have  filed  a variety  of  materials.

Numerous  respondents  have  submitted  letter  notices  and  requests  for  hearing.  Other  respondents  have

filed  requests  for  hearings.  Others  have  filed  motions  for  extension  of  time.  Still  others  have  filed

motions  requesting  affirmative  relief  in the form  of  a denial  of  the Petition  and of  Staff's  requested

relief.  Some  of  these  submissions  have  been  served  on the other  respondents,  but  the vast  majority

have  not.  13.1.5.11(C)(2)  NMAC  requires  all  pleadings  filed  in a docket  to be contemporaneously

served  on all  other  parties  to the  proceeding.

7. The  responses  filed  to date  reflect  that  there  are common  issues  of  law  or fact  as between

some  of  the respondents,  but  there  are no questions  of  law  or fact  common  to all  of  the respondents.



8. NMSA  (1978),  F§ 12-8-11(I),  which  governs  administrative  hearings  conducted  by  the

Superintendent  provides  that  "where  relief  or procedure  is not  otherwise  provided  for,  rules  of  practice

and  procedure  applicable  to civil  actions  in  the  district  courts  may  be utilized  by  the  parties  at any  stage

of  any proceeding  * * * "  Because  tlie forinal  hearing  rules  that govern  hearings  before  the

Superintendent  do not  include  a procedure  governing  joinder  of  parties,  the district  court  joinder  rules

provide  appropriate  standards  for  joinder  of  parties  in this  matter.

9. Rule  1-020(A)  NMRA  provides  that  "[a]11  persons  may  be joined  in one action  as

defendants  if  there  is asserted  against  them  jointly,  severally  or in  the alternative,  any  right  to relief  in

respect  of  or arising  out  of  the  same  transaction,  occurrence  or series  of  transactions  or  occurrences  and

if  any  question  of  law  or fact  common  to all  of  them  will  arise  in  the  action."  Applying  this  rule  here,

multiple  respondents  cannot  be  joined  in  aproceedingunless,  among  other  requirements  (1)  the  request

for  relief  against  those  joined  respondents  arises  out  of  the same  transaction,  occurrence  or series  of

transactions  or occurrences,  and (2)  there  is a question  of  law  or  fact  common  to all  of  the  respondents.

10.  The  determination  whether  an entity  is subject  to the  New  Mexico  MEWA  registration

requirement  is highly  fact  specific.  The  detennination  depends  on whether  the entity  qualifies  as a

MEWA  and on whether  it  is conducting  MEWA-related  operations  in  New  Mexico.  Twenty  of  the 22

respondents  to date  contest  one or more  of  these  factual  predicates.  The  determination  whether  any

one of  those  twenty  is subject  to the  MEWA  registration  requirement  will  not  resolve  that  question  as

to any  other  respondent.  Under  these  circumstances,  any  hearing  on the  pending  responses  will  involve

disputed  issues  of  law  and fact  unique  to at least  20 different  respondents.

11.  The  purpose  of  Rule  1-020(A)  NMRA  is to allow  parties  to be joined  as defendants

when  joinder  will  (A)  avoid  the necessity  for  multiple  separate  determinations  of  law  or fact  when

common  questions  of  law  or fact  exist  among  the defendants;  (B) eliminate  the possibility  of



inconsistent  deteri'ninations;  (C)  streamline  procedural  processes  and  trials;  (D)  avoid  wasted  effort  and

unnecessary  costs  for  the tribunal  and litigants;  and (E) simpli'fy  and expedite  appeals.  Conversely,

when  defendants  are improperly  joined  in a single  action,  the resolution  of  unique  questions  of  law  or

fact presented  by the claims  against  each defendant  complicates  procedures,  delays  resolution,

overburdens  the  litigants  and  tribunal,  and  profoundly  delays  appeals  and  finality.

12.  In this  matter,  the joinder  of  multiple  respondents  will  significantly  complicate  case

scheduling.  The  Superintendent  takes  administrative  notice  that  scheduling  difficulties  in contested

litigation  matters  increase  exponentially  as additional  parties  are added  to the proceeding.  Adding

additional  respondents  to a proceeding  also increases  administrative  and financial  burdens  on the

parties.  Each  respondent  will  be required  to serve  every  pleading  on every  other  respondent,  many  of

whom  will  have  no interest  in  the  filed  matter,  tliereby  unnecessarily  increasing  administrative  burdens.

Attorneys  for  the served  respondents  will  need  to analyze  every  pleading  to determine  whether  any

response  is required,  which  will  increase  litigation  costs for  every  respondent.  Respondents  whose

defenses  are resolved  adversely  and who  desire  to appeal  may  be required  to await  the outcome  of

claims  against  all other  respondents  before  doing  so, and the record  on appeal  will  include  all of  the

docketed  pleadings  and evidence  received  concerning  claims  against  every  other  respondent.  That

appellate  record  will  be exceedingly  difficult  for  the litigants  and reviewing  tribunal  to manage  and

parse, and will  impose  significant  administrative  burdens  and costs on the agency  and parties.

Attorneys  will  need  to review  and filter  out  significant  volumes  of  irrelevant  content  in the record  to

address  appeal  issues  discreet  to a single  respondent.  Following  Rule  1-020(A)  NMRA  will  minimize,

if  not  eliminate,  these  and  other  administrative,  financial  and  temporal  complications;  will  promote  fair

and  just  resolution  of  factual  specific  inquires;  and will  streamline  judicial  review.



13.  Applying  the standards  of  Rule  1-020(A)  NMRA  to the  Petition,  the  respondents  are not

properly  joined.

14.  The Petition  is also not supported  by a quantum  of  evidence  sufficient  to justify

impositionoftherequestedrelief.  Ainongotherrelief,thePetitionrequestsanorderimposingpenalties

for  asserted  violations  of  the Insurance  Code.  Consistent  with  the  requirements  of  due  process,  New

Mexico  law  prohibits  the imposition  of  penalties  absent  a finding  of  a violation  of  law  supported  by

substantial  evidence  after  due notice.

15.  The  only  evidence  supporting  the Petition  is Staff's  supplemental  filing  of  the M-I

Forms.  Although  those  forms  indicate  that  the filers  were  MEWA's  operating  in  New  Mexico,  there

is considerable  countervailing  evidence  in the record  that  those  filings  are erroneous,  made  under

protest,  and  made  out  of  an abundance  of  caution  in  an effort  to avoid  non-compliance  with  DOL  rules

concerningwhatconstitutesaMEWAunderfederalguidance.  TheSuperintendenttakesadministrative

notice  that,  due  to the  characteristics  of  a MEWA,  which  generallyrequire  a cornmonalityin  geographic

region  or industry  type  among  tlie  participating  members,  it is improbable  that  a MEWA  conducts

operations  in  50 states. The  Superintendent  also  takes  administrative  notice  that  DOL  rules  concerning

what  constitutes  a MEWA  were  recently  amended,  and have  not  been  subject  to judicial  construction.

That  being  so, evidence  that  a respondent  is identified  in an M-1  filing  as a MEWA  operating  in  New

Mexico,  without  more,  is not  sufficient  or substantial  evidence  upon  which  to grant  Staff's  requested

relief.  The  evidence  is even  less sufficient  with  respect  to the  42 entities  who  identified  all  50 states  as

areas of  operation  for  a MEWA.

WHEREFORE  the Superintendent  Orders:

A.  Staff's  Petition  is denied;

B.  This  docket  shall  close  30 days  from  the  date  of  entry  of  this  Order;



C. This  Order  is  without  prejudice  to  Staff's  entitlement  to  initiate  a stand-alone

enforcement  action  against  anyrespondent  withrespect  to whom  Staffhas  specific  and articulable  facts,

supported  by  evidence,  that  the respondent  violated  the  Insurance  Code  in  any  respect.  Nothing  in  this

order  is intended,  or shall  be construed,  to absolve  any  respondent  of  any  past  or future  violation  of  the

Insurance  Code.

D.  Staff  sliall  serve  copies  of  this  order,  electronically  if  feasible,  and otherwise  via  regular

mail,  on all  persons  listed  on the  original  certificate  of  service,  and on each  person  or attorney  who  has

filed  a pleading  in this  docket.  A  copy  of  this  order  shall  also  be posted  on  OSI's  official  website  and

circulated  via  the OSI  newsletter.

DONE AND ORDERED thimayofDecember, 2019.
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CERTIFICICATE  OF  SERVICE

I HEREBY  certify  that on themday  of December, 2019, a true and correct copy of the forgoing
Order  was sent  via  electronic  mail  to the following  individuals:

Hon.  John  Franchini,  Superintendent  of  Insurance

Office  of  Superintendent  of  Insurance

PO  Box  1689

Santa  Fe, NM  87504-1689

John.franchini@state.nm.us

Margaret  Caffey-Moquin,  Chief  Staff  Counsel

Office  of  Superintendent  of  Insurance

PO Box  1689

Santa  Fe, NM  87504-1689

Margaret.moquin@state.nm.us

Bryan  E. Brock,  General  Counsel

Office  of  Superintendent  of  Insurance

PO  Box  1689

Santa  Fe, NM  87504-1689

Bryan.brock@state.nm.us

Rebecca  C. Branch,  Staff  Counsel

Office  of  Superintendent  of  Insurance

PO  Box  1689

Santa  Fe, NM  87504-1689

Rebecca.branch@state.nm.us
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