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Hearing  Officer  R. Alfred  Walker,

I am submitting  these  coini'nents  on behalf  of  the members  of  the New  Mexico  Pharinacists  Association

(NMPhA).

The  New  Mexico  Pharinacists  Association  is a not-for-profit,  50lc6,  membership  association.  It  is chartered  to

represent  phannacists,  phan'nacy  technicians  and community  pharinacies  and  other  industry  partners  in  New

Mexico.  The  association  has more  than  500  members  forming  a broad  base  between  independent  and  chain

phannacies.  NMPhA  is affiliated  with  most  national  pharinacy  organizations  representing  the interests  of

pharinacists  in  the United  States,  including  the  National  Association  of  Coininunity  Pharinacists  which

represents  independent  pharinacies  and  the  National  Association  of  Chain  Dnig  Stores  which  represents  chain

pharinacies.

First,  our  members  want  to thank  the Superintendent  of  Insurance  and  the OSI  staff  for  working  with  pharinacies

in  New  Mexico  to address  rule  making  which  can provide  an equitable  mechanism  for  pharinacist  claims

processing  in accordance  with  New  Mexico  statutes  as adopted  in  2014  and  modified  by  legislation  in 2019.

The  rules  as proposed  are generally  in conforinance  with  the legislation  passed  in  2019.  Tis  is the  first  rule

proposed  under  the statutory  provisions  and  we  do expect  refinements  will  be made  in  fuhire  hearings  as we

gain  experience  in  working  with  these  rules  once  they  are adopted,  amended,  and  implemented.

Our  comments  on the proposed  rulemaking:

13.10.30.2  NMAC  -  we agree  with  the  language  which  states  that  every  phari'nacy  benefits  manger  (PBM)  and

health  insurance  carrier  be subject  to these  rules.

13.10.30.5  NMAC  - regarding  the effective  date.  We  believe  the  iinplementation  date  should  be as soon  as

possible.  Phaririacists  have  been  working  on concerns  around  PBM  licensing  and  MAC  pricing  for  more  than

five  years  and  have  faced  considerable  difficulties  in getting  fair  reimbursement  mechanisms  in place.  The  OSI

staff  have  developed  complaint  processes  in  the  past  but  did  not  have  the rules  in  place  to offer  proper  authority.

This  iule  should  be in  place  as early  as possible  based  on  New  Mexico  requirements  for  publication  of



decisions.  It  is our  understanding  that  is 30 days  after  a hearing  decision  is made.  We  believe  implementation

should  occur  no later  than  March  1, 2020.

13.10.30.7  NMAC  -  The  definitions  appear  to reflect  current  standards  and  usage  witliin  the industry.  We  are

particularly  pleased  to see "clean  claims"  defined  and  the clarification  that  clean  claims  requirements  in statute

do apply  to PBM  and  insurance  carriers  as it relates  to payment  to pharinacies  as stated  in 13. 10.30.11.

13.10.30.8  NMAC  -  requirements  for  licensing  is a significant  new  requirement  for  PBM's.  The  proposed  iules

appear  to bring  PBM's  into  the same  arena  of  other  corporations  licensed  by  the OSI.  The  provision  for  a

corrective  action  plan  will  allow  a PBM  to continue  in  operation  but  require  them  to fix  areas of  concern.

13.10.30,9  NMAC  -  requires  registration  of  Phannacy  Services  Administrative  Organizations  (PSAO's).  While

these  organizations  represent  contracted  pharinacies,  they  have  not  been  visible  participants  in pharinacy  and

PBM  contracting.  This  component  will  allow  them  to be recognized  entities  in tlie  claim  management  process.

13.10.30. 10 NMAC  -  this  requirement  is the  basis  for  modifying  the statute  and  will  provide  processes  for

transparency  between  the PBM,  the  insurance  carrier/managed  care  organization  and  the phannacy.

We  expect  there  to be some  trial  and  error  through  the  refinement  of  this  particular  section.  Complaint  filing  has

had  barriers  in the past,  so clarifying  the responsibilities  of  pharinacies,  PBM's  and  PSAO's  is a good  first  step.

The  provision  in 13.10.30. 10 A. (1) is significant  and  supported  by  our  association.  The  appeals  process  has

been  used  to delay  and  deny  pharinacy  appeals  in the past.

We  would  like  clarification  regarding  how  penalties  might  be assessed.  Does  the OSI  have  authority  to fine  a

PBM  or would  a "notice  of  contemplated  action"  have  to be filed  and a hearing  held  on every  issue  around  a

complaint  process?

13.10.30.  11  NMAC  -  As  mention  earlier,  this  section  on payinent  of  claims  based  on Section  59A-16.21.1

NMSA  1978, is critical  to make  it clear  that  pharinacy  reiinbursement  claims  are subject  to the "clean  claims"

requirements  in statute.

13.10.30. 12 NMAC  -  the MAC  appeals  process  is the  most  critical  component  of  the  iulemaking  in this  case.

A. -We  support  the ability  of  phannacies  to make  appeals  through  their  PSAO  or directly  to the  PBM.

B. -  we support  the requirement  to prominently  display  the appeals  mechanism.

C. -  we  support  the website  instnictions.

D. -  we support  the requiretnents  enumerated  regarding  a PBM  response  to appeals.  I does need  to be

clarified  that  the MAC  price  must  be one  available  to the network  pharinacies.  PBM's  have  multiple  networks

with  some  able  to buy  from  suppliers  at various  pricing  levels  (such  as 340B  pricing)  which  might  not  be

available  to other  phari'nacy  networks.

E. -  We  request  that  the  language  be changed  from  NADAC  to "usual  and  customary"  because  NADAC

is a deterinination  made  by  CMS which  means  there  is a breakeven  drug  cost.  NADAC  pricing  is a break  even

level  of  reimbursement.  CMS  requires  Medicaid  programs  to use a "cost  of  dispensing"  survey  to cover

phar+nacy  overhead  rather  than  a product  mark  up. This  cost  of  dispensing  is not  required  for  other  insurance  or

MCO's  so NADAC  should  not  be the  basis  used  in  this  deterinination.

F. -  we support  allowing  all  network  pharmacies  the ability  to correct  a pricing  error  when  an appeal  is

granted.

G. -  we again  request  that  the terin  "usual  and  customaiy"  be substituted  for  NADAC.  While  NADAC

might  be appropriate  for  some  dnigs  it may  be below  costs  available  to New  Mexico  network  pharinacies  in

some  cases.

H. -  we  support  this  requirement.

13.10.30.  13  -  the data  elements  are those  used  in  most  phamacies.

13.10.30. 14 -  A searchable  online  database  of  dnig  prices  should  be a beneficial  tool  for  the pharmacy  and  the

PBM  so we  support  this  section.



13.10.30. 15 -maintaining  a historical  record  is critical.  Pharinacy  audits  can recoup  money  within  a two  year

time  period  and  some  plans  require  pharinacies  to keep  their  records  for  up to ten years.

13.10.30.  16  -  the annual  report  should  be a useful  tool  for  the OSI  and  we support  this  provision.  Over  a period

of  years  the  data  will  create  significant  inforination  about  prescription  claims  in  New  Mexico.  Having  a record

of  drug  costs  and  dispensing  fees should  help  in  future  evaluations  of  PBM  operations  in  New  Mexico.

13.10.30. 17 -  some  of  our  phannacies  felt  that  there  was retaliation  based  on previously  filed  complaints,

inforination  provided  to patients  and  infonnation  provided  to Legislators.  This  provision  would  allow  that

problem  to be verified  and addressed.

13.10.30. 18 -  since  pharinacies  are frequently  audited  by  the PBM's  this  provision  will  allow  the OSI  to

deterinine  if  the  processes  are appropriately  applied.

13.10.30. 19 -  this  provision  relates  to making  sure  PBM's  are properly  licensed.  There  have  been  PBM's

making  the  claim  they  are not  subject  to the OSI  statutory  requirements.

13.10.30.  20 -  we support  the  provision  of  clarifying  that  the  insurance  carrier  is responsible  for  the  activities  of

the contracting  PBM.

The  comment  I received  from  member  pharinacies  is regarding  the penalty  for  non-compliance  with  these  rules.

Is there  a penalty  which  can be applied  prior  to going  to a full  hearing  following  a notice  of  contemplated

action?

These  comments  are submitted  at the director  of  the Executive  Council  of  the  New  Mexico  Pharmacists

Association.

Sincerely,

ff D.g 1
R. Dale  Tinker

Executive  Director
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