
To the Superintendent: 
 
This letter serves to state  my objections to parts of the proposed "surprise billing"  legislation. 
 
The proposal  does nothing to address the adequacy of networks covered by insurance 
entities.  Furthermore, algorithms or policies to determine the dollar amount of "out of network" 
compensation are in no way  required to cover the cost of delivering services by hospital based 
physicians.  It would be considerably better for physician retention and attracting quality providers, if 80% 
of billed charges as determined by a neutral, geographically corrected database were to be used as a 
standard.  
 
 The bill as written would very predictably make it even more difficult to recruit and retain physicians to 
practice in New Mexico.  We already struggle with a poor payer mix, exclusionary networks, adversarial 
treatment by insurers compared to other states.  Worsening this situation would be detrimental not only to 
physician availability, but also patient care and consequently population health and overall health related 
cost. 

 

Respectfully, 

 

Niels Chapman MD 

  



Dear Superintendent: 

 

I write to you to express my opposition to several sections of the proposed surprise billing legislation. 

 

Specifically the proposal  does not address the issue of network adequacy.  The method of determining out of 

network payments does not reflect the cost of delivering service for hospital based physicians.  A more equitable 

method would be to use 80% of billed charges as determined by a neutral, geographically corrected 

database.  Benchmarking to a non-conflicted independent database of billed charges within a specific region for a 

specific service is a fair way to benchmark payments. 

 

Enacting this bill as written will make it even more difficult to recruit and retain physicians to practice in New 

Mexico.  We already struggle with a poor payer mix, exclusionary networks,  and adversarial treatment by insurers 

compared to other states. Please do not make this situation worse.  

 

Thank you for your consideration of my comments. 

 

Sincerely, 

Ruth Burstrom 

Albuquerque, NM 

 
  



 
Please see comments below: 
  

1. p. 5, Section entitled  “New Material Emergency Services Coverage” – please consider adding the 
following language, “ A health insurance carrier may require an acute care provider to notify carrier 
of admission to the acute care facility within a reasonable time period  after stabilization of the 
emergent condition.” 

2. P.7, Section entitled ‘New Material Surprise Bill Complain Form- Communication by hospitals, ….”, 
Part E(1 and 2) re: “the allowed amount of the admissions or health care services…”, while cost 
transparency is strongly endorsed and supported, this may not be the optimal solution.  There is 
concern that the burden of providing these estimates (they are, at best estimates) imposed on the 
providers who would be required to submit to the carrier the CPT and other billing codes likely to be 
billed post-services not only by the facility but also by the often separately contracted physician and 
the burden imposed on the carrier in terms of essentially running a test claim on those codes for 
every ER visit and hospitalization will actually lead to increased administrative costs to the detriment 
of all parties.  

  
Thanks, 
  
Mark 
  
  

Mark Epstein MD MBA | Chief Medical Officer 
True Health New Mexico 

505.489.4503 | truehealthnewmexico.com 

 
  

http://www.truehealthnewmexico.com/


As a board certified anesthesiologist practicing in New Mexico, I wanted to express my support for balanced 
billing. The vast majority of physicians want to be in network, however insurance companies are failing to 
create accessible networks, resulting in narrow and tiered networks that increase the frequency of balance 
billing or "surprise billing".  Prohibitions on balance billing, disincentive insurance companies to engage in 
objective negotiations with healthcare providers and compound the problem. 
 
The solution is for insurers to maintain accessible networks, patients understanding their rights of fair standard 
benefits, and benchmarking to an independent database of billed charges within a specific geographic 
region.  Please consider these market solutions prior to passing legislation that will harm specific medical 
specialties, resulting many to go elsewhere to practice and worsening of care and access to care.  
 
Respectfully, 
 
Matthew S. Fisher, DO 
 
  



From: Gerold Blazek  

Hi.  The problem I see is that insurers take advantage of medical providers by offering 
low ball rates.  Not allowing providers to balance bill will only let the insurers take rates 
down to rock bottom levels and drive out providers to other states.  I understand that in 
Iowa they let doctors negotiate rates in January with some type of mediator that sets 
rates good for the year for the entire state.  This allows doctors to practice medicine and 
not fight with insurers.  In addition, the major insurers made 20% more than  

  



Dear Legislators, 
 
I urge you to strongly consider reform megislation to counter the dangerous 
practice of “surprise billing” in medical payments to practitioners that are 
“out-of-network” for consumer insurance companies.  Insurance companies are 
failing to create adequate and readily accessible healthcare networks.  Whether 
or not a provider could be “in-network” or not is rather arbitrary.  This results 
in unequal and unfair reimbursement practices to physicians involved in care, 
oftentimes critical or emergency care, of patients with life-threatening 
conditions.  Please do not artificially benchmark our reimbursement rates with 
Medicare, and further perpetuate the unequal crises in medical healthcare for our 
nation’s patients, often the most vulnerable ones.  Ultimately, we all are 
patients of the same system we serve!  Transparency and fairness improve 
conditions for all! 
 
Sincerely, 
 
Dr. Laura Pinault, M.D. 
Physician Anesthesiologist 
 

  



Dear Superintendent: 

 

I am writing this to express my personal opposition to several portions of the proposed surprise billing 

legislation. 

 

I am specifically concerned that the proposal  does not address the issue of network adequacy. Many 

networks are so narrow that they already preclude already access to adequate care.  In addition, the 

method of determining out-of-network payments does not reflect the cost of delivering service for 

hospital-based physicians.  A more equitable method would be to use 80% of billed charges as 

determined by a neutral, geographically corrected database. 

 

Enactment of the bill as written will make a substantial impact on the finances of many physician 

practices and make it even more difficult to recruit and retain physicians to practice in this state.  We 

already struggle with much lower salaries, a poor payer mix, exclusionary networks, and adversarial 

treatment by insurers compared to other states. Please do not make this situation worse. 

 

 

John Rask, M.D. 

Albuquerque, New Mexico 

  



Dear Superintendent: 
 
I am writing this to express my personal opposition to several portions of the 
proposed surprise billing legislation. 
 
I am specifically concerned that the proposal  does not address the issue of 
network adequacy.  In addition, the method of determining out of network payments 
does not reflect the cost of delivering service for hospital based physicians.  A 
more equitable method would be to use 80% of billed charges as determined by a 
neutral, geographically corrected database. 
 
Enactment of the bill as written will make it even more difficult to recruit and 
retain physicians to practice in this state.  We already struggle with a poor 
payer mix, exclusionary networks, adversarial treatment by insurers compared to 
other states. Please do not make this situation worse. 
 
David Siegel, M.D. 
Los Ranchos, New Mexico 
 

  



Dear Superintendent Franchini: 

 

I am writing to state my concern about the proposed Surprise Billing Protection Act.  While I understand 

the desire to protect the insured patient from “surprise bills”, I am also worried for the medical 

providers who will be negatively impacted by this legislation.   

 

Most physician prefer to be in-network.  However, networks are narrowing  and insurance companies 

are failing to create adequate accessible networks.  This limits the networks for providers and patients 

alike, so both parties are negatively affected. 

 

Rather than enact a bill that only protects one side of the story, it would make more sense to support 

solutions that help all parties involved.  This includes:  

Maintaining accessible networks with adequate numbers of all providers and all services, as well as a 

mechanism for fair out of network payment. 

Patients should have well-defined, effectively communicated, easily understood, and fair minimum 

standard benefits. 

Medicare should not be used as a benchmark for fair payments.  Even the US Government has 

confirmed that Medicare severely underpays physicians; a problem which still exists. 

Benchmarking to a non-conflicted/independent database of billed charges within a specific geographic 

region for specific services is the preferred approach.  FAIR Health is an example of such a database that 

could be used to determine fair payments. 

 

New Mexico always has a shortage of healthcare providers, and this legislation may only make that 

problem worse.  Providers in other states are aware of this proposed legislation and have been 

counselled to not come to New Mexico if it passes, as this will negatively affect their bottom line.  I urge 

you NOT to proceed with this Act, but rather develop strategies to protect the patients and physicians, 

and not reward the insurance companies.  We need to retain as many healthcare providers as we can, 

and this Act will not support that. 

 

Sincerely, 

 

Valerie Rosenthal, MD 

Staff Anesthesiologist, VAMC 

 



 

  

 
March 15, 2018 

 

Mr. John Franchini 

New Mexico Office of the Superintendent of Insurance 

6200 Uptown Boulevard NE, Suite 100 

Albuquerque, NM 87110 

 

RE: OSI’s Draft “Surprise Billing Protection Act.”  

 

Dear Superintendent Franchini: 

 

We appreciate the invitation to provide comments and recommendations to OSI’s draft 

“Surprise Billing Protection Act.” 

 

We look forward to working with you and other stakeholders to develop and advance a 

solution that strengthens access to health care in New Mexico while protecting patients 

and supporting physicians. 

 

Respectfully, 

 

Nicole Duritz 

Vice President, State Affairs 

Physicians for Fair Coverage 

 

T: 703-259-9818 

C: 571-437-1456 

E: NDuritz@thepfc.org 

 

  

tel:703-259-9818
tel:571-437-1456
mailto:NDuritz@thepfc.org


 

  

PFC Comments to New Mexico Office of the Superintendent of Insurance (OSI) 
Draft Legislation  
March 15, 2018 
  
Sec. 2 Definitions 
  
K. Definition of “emergency medical condition” incorporates prudent layperson 
standard.   
 
PFC Recommendation:  
 
PFC supports the incorporation of this definition. 
  
L. Definition of “emergency services” incorporates provisions addressing evaluation 
and stabilization.   
 
PFC Comments:   
 

 There is concern with the inclusion of ambulatory services.  This provision 
has typically been addressed, separately.  
  

 There is no provision to address services provided after the patient is 
admitted and stabilized at a hospital emergency department. 

 
PFC Recommendations:  
 

 Limit the definition of “emergency services” to a hospital emergency 
department, only -- not to include other ancillary facilities like, free standing 
ER clinics, which are not subject to EMTALA. 
 

 Consider language limiting place of service (i.e. removing ambulatory 
services from bill as they are separate and distinct from emergency care) 
and expanding scope of emergency services. Purpose is to cover those 
services that are necessary for when a patient is admitted to a hospital and 
services deemed necessary following stabilization. Example of definition 
included in Georgia legislative language. 

  
M. Definition of “facility” 
  
PFC Recommendations:  
 

 To remove M. (7) a health care provider’s office. For purposes of 
streamlining the legislation. 
 

 To remove M. (8) an urgent care center. Urgent care centers are not subject 
to EMTALA. 
 

  



 

  

[New Material Defined] Surprise Bill - Defined 
 
A.  A surprise bill for health care services is a bill for: (definitions not included) 
 
PFC Comment:  
 

 PFC supportive of OSI’s definition. 
 

[New Material] Emergency Services - Coverage 
 
PFC Comment:  
 
Payers have utilized the “prudent layperson” standard to retroactively deny and/or 
downgrade Level 5 and Level 4 emergency codes in other states.   
 
PFC Recommendation:  
 

 Add language prohibiting retroactive denial of claims by health insurance 
carrier for “emergency services.” Notwithstanding any provision of law to the 
contrary, a carrier that provides any “covered benefits” to a “covered person” 
with respect to an “emergency medical condition” shall pay for such 
“emergency services” 
 

 C. Remove this provision 
 
[New Material] Payment for a Surprise Bill 
 
B. Option 1 - Greater of median in-network rate or 125% of Medicare.   
 
PFC Comments:  
 
B.  (1)   Please identify: 

 Who determines the median in-network rate 
 

 Source of data   
 
B. (2) Medicare rates are based upon federal regulatory and budgetary constraints 
for the purpose of reimbursing medical services for a specific designated population.  
 
Therefore, Medicare is not an appropriate or accurate benchmark as payment for 
commercially insured services. 
 
Additional considerations: 

 Physicians providing services in the emergency department are subject to 
unique obligations, including (the obligations will vary by specialty): 
 

o disaster response preparedness; 
o boarding and managing admitted patients in the ED until an in-patient 

bed is available 
o maintaining excess physician staffing to provide surge capacity 



 

  

[New Material] Payment for a Surprise Bill 
 
B. Option 2 - Greater of the median in-network rate or 50% of allowed database.   
 
PFC Comments:  
B. (1) & B. (2) Please identify: 

 The differentiation between the median in-network rate and 50 percentile of 
benchmarking database maintained by a nonprofit organization specified by 
the superintendent.  

 
PFC Recommendation:   
We request stakeholders discuss additional reimbursement models as well as the 
following considerations: 

 an independent charge-based benchmarking database maintained by a 
nonprofit organization specified by the superintendent. 
 

 assessment of impact on health safety network, rural hospitals and 
providers, and 
 

 insurer/provider contracting leverage. 
 
 

 

 

 
 
 
 
 

 

 

 
 
 



 

 

 

 

Air Medical Group Holdings HQ Office 
209 State Hwy 121 Bypass, Suite 21 | Lewisville, TX 75067 

Main: (972) 459-4919 | Fax: (972) 459-4914 

March 13, 2018  

 

John G. Franchini 
Superintendent of Insurance 
PO Box 1689 
Santa Fe, NM 87504-1689 
 

Superintendent Franchini: 

I am writing to you on behalf of Air Medical Group Holdings (“AMGH”), whose subsidiaries operate 10 bases in the state of New 
Mexico.   In addition, we provide services in New Mexico from 13 of our bases located in the states surrounding New Mexico.  
We would like to express our serious concerns with the Office of Superintendent of Insurance’s (“OSI”) proposed 2019 legislation 
and request that you reexamine this approach and explore policies that will preserve access to emergency air medical services. 
AMGH welcomes the effort to improve consumer protections with the proposed legislation; however, we consider that the 
current proposed draft will adversely affect the readiness of emergency air medical services in the state, consequently limiting 
well-timed access to definitive care for critically injured or ill patients in the state of New Mexico.  

Below, we have emphasized the areas of the proposed legislation that are of concern to us. We are confident that there are 
more efficient ways to protect patients who find themselves inadequately covered by their health plans for emergency air 
medical services. We stand by the principle that every patient that loyally pays their health insurance premium deserves 
adequate coverage for these emergencies.  

The proposed legislation endeavors to control a provider’s reimbursement to the greater of alternative set amounts with no 
additional recourse. These amounts include the median reimbursement a health plan would cover for the same services 
provided by participating providers; 125% of Medicare; and a “usual, customary, and reasonable rate” defined as 50% of 
“allowed” charges as reported in a database chosen by your office. Though this language seems to provide options, the reality is 
that reimbursement for privately-insured emergency air medical transports (upon which providers depend) would be radically 
cut, and this language would remove any incentive for insurance companies to negotiate sustainable rates.  As an alternative, we 
suggest the following:   

x Use a median in-network rate only if the insurer has an adequate network of similar providers;  
x Use a Medicare rate only if the Medicare rate covers the cost of the services based on cost data that is no more than 

two years old;  
x Use governmentally approved rates for ground ambulance transports. 

As a legislative recap, in 2017, HB 402 was presented in the New Mexico legislature but never moved out of the House Health 
Committee since the reimbursement cap was impracticable. That legislation would have capped all private insurance 
reimbursement at 250% of Medicare. The costs for each air medical base to operate surpass three million dollars ($3M), with 



 

209 State Hwy 121 Bypass, Suite 21, Lewisville, TX  • 972-459-4919 • Email • www.med-trans.net 
2 

85% of those costs being fixed. Legislation like HB 402 and the proposed legislation, would put air medical bases in a situation of 
becoming insolvent.  

The draft legislation unquestionably ignores the problem of private insurance carriers only covering a very low percentage of the 
charges for an emergency service for its fully insured members, while covering all charges associated with self-funded claims. The 
proposed legislation is a big miss in regard to reimbursement, and as such removes any enticement for insurance companies to 
negotiate network agreements.   Regrettably, this proposal does little to protect patients and will remove or diminish these life-
saving services in New Mexico.    

Scarce coverage and underpayment claims by health plans greatly impact patients not only in New Mexico, but also in other 
parts of the country.  This proposed legislation is disturbing, considering that while air medical is a costly service on its own, it is 
NOT a cost driver of the healthcare system as it is a very unique and specialized emergency service.  Recently, the Montana Joint 
Economic Committee 2016 working group on air ambulance billing, determined that it would cost Blue Cross Blue Shield only an 
additional $1.70 for each covered person each month to add coverage for emergency air medical services at full billed charges. 
Insurance should cover a tragic, life changing event that results in a patient requiring this emergency service.  Furthermore, all 
patients can be better safeguarded if the state ensures that insurance carriers have comprehensive and adequate provider 
networks. 

I request that you reassess this methodology and look at working with the air medical community on coming up with a workable 
solution.  AMGH would welcome the opportunity to further discuss solutions and patient protection with your office. Thank you 
for your time and attention to this matter.  

Respectfully, 

 

 

Martin Arkus | Regional Director 
Government Affairs 
Air Medical Group Holdings 
o-(520) 900-7514 
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1/5/18

SENATE BILL

53RD LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION, 2018

INTRODUCED BY

DISCUSSION DRAFT

AN ACT

RELATING TO HEALTH INSURANCE; LIMITING PATIENT LIABILITY TO

NONPARTICIPATING PROVIDERS FOR A BALANCE BILL; ESTABLISHING A

FRAMEWORK FOR REIMBURSEMENT OF NONPARTICIPATING PROVIDERS OF

EMERGENCY CARE; PROHIBITING BALANCE BILLING WITHOUT WRITTEN

AGREEMENT OF THE PATIENT; INCREASING THE RATE OF INTEREST DUE

FOR LATE PAYMENT OF CLEAN CLAIMS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

SECTION 1.  Section 59A-16-21.1 NMSA 1978 (being Laws

2000, Chapter 58, Section 1, as amended) is amended to read:

"59A-16-21.1.  HEALTH PLAN REQUIREMENTS--PAYMENT TO

ELIGIBLE PROVIDERS.--

A.  As used in this section:

(1)  "clean claim" means a manually or

electronically submitted claim from an eligible provider that:

.209381.3
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(a)  contains substantially all the

required data elements necessary for accurate adjudication

without the need for additional information from outside of the

health plan's system;

(b)  is not materially deficient or

improper, including lacking substantiating documentation

currently required by the health plan; and

(c)  has no particular or unusual

circumstances requiring special treatment that prevent payment

from being made by the health plan within thirty days of the

date of receipt if submitted electronically or forty-five days

if submitted manually;

(2)  "eligible provider" means [an individual

or entity] a person that:

(a)  is a participating provider;

(b)  a health plan has credentialed after

assessing and verifying the provider's qualifications; [or]

(c)  a health plan is obligated to

reimburse for claims in accordance with the provisions of:  1)

Subsection G of Section 59A-22-54 NMSA 1978; 2) Subsection G of

Section 59A-23-14 NMSA 1978; 3) Subsection G of Section

59A-46-54 NMSA 1978; or 4) Subsection G of Section 59A-47-49

NMSA 1978; or

(d)  is a nonparticipating provider that

the health plan is obligated to reimburse pursuant to the terms

.209381.3
- 2 -
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and conditions of a health benefits plan;

(3)  "emergency care" means health care

procedures, treatments or services delivered to a covered

person after the sudden onset of what reasonably appears to be

a medical condition that manifests itself by symptoms of

sufficient severity, including severe pain, that the absence of

immediate medical attention could be reasonably expected by a

reasonable layperson to result in jeopardy to a person's

health, serious impairment of bodily functions, serious

dysfunction of a bodily organ or part or disfigurement to a

person;

(4)  "health benefits plan" means a policy,

contract, certificate or agreement entered into, offered or

issued by a health plan to provide, deliver, arrange for, pay

for or reimburse any of the costs of health care services;

provided that "health benefits plan" does not include:

(a)  an accident-only policy;

(b)  a credit-only policy;

(c)  a long-term care or disability

policy;

(d)  a specified disease policy;

(e)  a medicare supplemental policy;

(f)  a federal TRICARE policy, including

a federal civilian health and medical program of the uniformed

services supplemental policy;

.209381.3
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(g)  a fixed indemnity policy;

(h)  a dental-only policy;

(i)  a vision-only policy;

(j)  a workers' compensation policy;

(k)  an automobile medical payment

policy;

(l)  an employee welfare benefit plan

established under the federal Employee Retirement Income

Security Act of 1974, 29 U.S.C. Section 1001 et seq., as

amended; and

(m)  any other policy specified in rules

of the superintendent;

[(3)] (5)  "health plan" means one of the

following entities or its agent:  health maintenance

organization, nonprofit health care plan, provider service

network or third-party payer; [and] 

(6)  "nonparticipating provider" means an

eligible provider that is not participating in a health plan's

provider network;

[(4)] (7)  "participating provider" means an

individual or entity participating in a health plan's provider

network; and

(8)  "same geographic area" means New Mexico

and the states contiguous to New Mexico.

B.  A health plan shall provide for payment of

.209381.3
- 4 -
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interest on the plan's liability at the rate of [one and one-

half] six percent a month on:

(1)  the amount of a clean claim electronically

submitted by the eligible provider and not paid within thirty

days of the date of receipt; and

(2)  the amount of a clean claim manually

submitted by the eligible provider and not paid within forty-

five days of the date of receipt.

C.  If a health plan is unable to determine

liability for or refuses to pay a claim of an eligible provider

within the times specified in Subsection B of this section, the

health plan shall make a good-faith effort to notify the

eligible provider by fax, electronic or other written

communication within thirty days of receipt of the claim if

submitted electronically or forty-five days if submitted

manually of all specific reasons why it is not liable for the

claim or that specific information is required to determine

liability for the claim. 

D.  With respect to hospital, physician and

ancillary services rendered at the time of emergency care,

during a single episode of emergency care or unforeseen medical

services that arise at the time of emergency care to evaluate,

diagnose, treat or stabilize a patient, the health plan shall

pay and the nonparticipating provider shall accept an amount

equal to the lowest of the:

.209381.3
- 5 -
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(1)  amount proposed by the nonparticipating

provider; or

(2)  eightieth percentile of all charges for

the particular health care service performed by a provider in

the same or similar specialty in the same geographic area.  For

health care services provided by a nonparticipating provider in

calendar year 2018, the base charge shall be determined using

all charges for the last six months of 2017 as published by a

nonprofit organization that maintains a benchmarking database,

which organization shall be designated by the office of

superintendent of insurance.  Thereafter, the amount shall be

determined as published in the most recent quarterly report of

such nonprofit organization preceding the date of service.

E.  Rates of reimbursement established by medicare

or by medicaid shall not be considered in determining or

calculating the charges pursuant to Paragraph (2) of Subsection

D of this section.

[D.] F.  No contract between a health plan and a

participating provider shall include a clause that has the

effect of relieving either party of liability for its actions

or inactions.

[E.] G.  The office of superintendent of insurance,

with input from interested parties, including health plans and

eligible providers, shall promulgate rules to require health

plans to provide:

.209381.3
- 6 -
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(1)  timely eligible provider access to claims

status information;

(2)  processes and procedures for submitting

claims and changes in coding for claims;

(3)  standard claims forms; and

(4)  uniform calculation of interest.

H.  No later than January 1, 2019, the office of

superintendent of insurance shall promulgate rules that:

(1)  ensure that each health plan makes prompt

payment to each eligible provider for clean claims, including

interest on outstanding amounts due for clean claims as

required by Subsection B of this section;

(2)  designate the nonprofit organization whose

benchmarking database will be used to establish the amount of

reimbursement of a nonparticipating provider pursuant to

Subsection D of this section.  The nonprofit organization

shall:

(a)  not be affiliated with a health plan

or governmental entity;

(b)  be certified by the centers for

medicare and medicaid services to receive medicare parts A, B

and D data from all fifty states; and

(c)  have a complete data set of charges

for health care services performed by providers in the same or

similar specialty in the same geographic area for the preceding

.209381.3
- 7 -
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four years; and

(3)  make a database containing the data set

required in Paragraph (2) of this subsection available and

accessible to all providers without charge."

SECTION 2.  Section 59A-57-3 NMSA 1978 (being Laws 1998,

Chapter 107, Section 3, as amended) is amended to read:

"59A-57-3.  DEFINITIONS.--As used in the Patient

Protection Act:

A.  "balance bill" means a demand for payment:

(1)  made by a nonparticipating provider to a

covered person for payment of the difference between the amount

of the nonparticipating provider's usual and customary charge

for a service and the amount that a covered person's health

benefits plan has paid or agreed to pay the nonparticipating

provider for such services; and

(2)  exceeding the amount that the patient is

obligated to pay for covered out-of-network health care

services under the terms of the patient's health insurance

policy;

[A.] B.  "continuous quality improvement" means an

ongoing and systematic effort to measure, evaluate and improve

a managed health care plan's process in order to improve

continually the quality of health care services provided to

enrollees; 

[B.] C.  "covered person", "enrollee", "patient" or

.209381.3
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"consumer" means [an individual] a person who is entitled to

receive health care benefits provided by a [managed] health

care [plan] insurer;

[C.] D.  "department" or "office" means the office

of superintendent of insurance;

[D.] E.  "emergency care" means health care

procedures, treatments or services delivered to a covered

person after the sudden onset of what reasonably appears to be

a medical condition that manifests itself by symptoms of

sufficient severity, including severe pain, that the absence of

immediate medical attention could be reasonably expected by a

reasonable layperson to result in jeopardy to a person's

health, serious impairment of bodily functions, serious

dysfunction of a bodily organ or part or disfigurement to a

person;

F.  "health benefits plan" means a policy, contract,

certificate or agreement entered into, offered or issued by a

health care insurer to provide, deliver, arrange for, pay for

or reimburse any of the costs of health care services;

[E.] G.  "health care facility" means an institution

providing health care services, including a hospital or other

licensed inpatient center; an ambulatory surgical or treatment

center; a skilled nursing center; a residential treatment

center; a home health agency; a diagnostic, laboratory or

imaging center; and a rehabilitation or other therapeutic
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health setting;

[F.] H.  "health care insurer" means a person that

has a valid certificate of authority in good standing under the

Insurance Code to act as an insurer, [health maintenance

organization, nonprofit health care plan or prepaid dental

plan] including a health insurance company, fraternal benefit

society, vision plan or prepaid dental plan, health maintenance

organization, hospital and health service corporation, provider

service network, nonprofit health care plan, third party or any

other person that contracts or enters into agreements to

provide, deliver, arrange for, pay for or reimburse any costs

of health care services or that provides, offers or administers

health benefits plans and managed health care plans in this

state;

[G.] I.  "health care professional" means a

physician or other health care practitioner, including a

pharmacist, who is licensed, certified or otherwise authorized

by the state to provide health care services consistent with

state law; 

[H.] J.  "health care provider" or "provider" means

a person that is licensed or otherwise authorized by the state

to furnish health care services and includes health care

professionals and health care facilities; 

[I.] K.  "health care services" includes, to the

extent offered by [the] a health benefits plan, physical health

.209381.3
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or community-based mental health or developmental disability

services, including services for developmental delay;

[J.] L.  "managed health care plan" or "plan" means

a health care insurer or a provider service network when

offering a benefit that either requires a covered person to

use, or creates incentives, including financial incentives, for

a covered person to use, health care providers managed, owned,

under contract with or employed by the health care insurer or

provider service network.  "Managed health care plan" or "plan"

does not include a health care insurer or provider service

network offering a traditional fee-for-service indemnity

benefit or a benefit that covers only short-term travel,

accident-only, limited benefit or specified disease policies;

[K.  "person" means an individual or other legal

entity;]

M.  "nonparticipating provider" means a person not

participating in a health benefits plan's provider service

network;

[L.] N.  "point-of-service plan" or "open plan"

means a managed health care plan that allows enrollees to use

health care providers other than providers under direct

contract with or employed by the plan, even if the plan

provides incentives, including financial incentives, for

covered persons to use the plan's designated participating

providers;
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[M.] O.  "provider service network" means two or

more health care providers affiliated for the purpose of

providing health care services to covered persons on a

capitated or similar prepaid flat-rate basis that hold a

certificate of authority pursuant to the Provider Service

Network Act;

[N.] P.  "superintendent" means the superintendent

of insurance; and

[O.] Q.  "utilization review" means a system for

reviewing the appropriate and efficient allocation of health

care services given or proposed to be given to a patient or

group of patients."

SECTION 3.  A new section of the Patient Protection Act is

enacted to read:

"[NEW MATERIAL] PROHIBITION ON BALANCE BILLING--VIOLATION

OF THE PATIENT PROTECTION ACT.--

A.  A covered person may agree in writing to pay a

balance bill if the nonparticipating provider has disclosed the

estimated amount of such balance bill to the covered person.

B.  In the absence of a written agreement of a

covered person in accordance with Subsection A of this section,

a covered person shall not be liable for a balance bill.

C.  In the absence of a written agreement of a

covered person in accordance with Subsection A of this section,

a person who seeks or accepts payment from a covered person for

.209381.3
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a balance bill violates the Patient Protection Act."

SECTION 4.  APPLICABILITY.--

A.  The provisions of Section 59A-16-21.1 NMSA 1978

apply to health benefits plans, policies, contracts and

certificates delivered or issued for delivery or renewed,

extended or amended in this state on or after July 1, 2018 for

the following:

(1)  group health insurance governed by the

provisions of the Health Care Purchasing Act;

(2)  individual health insurance policies,

health care plans and certificates of insurance governed by the

provisions of Chapter 59A, Article 22 NMSA 1978;

(3)  group and blanket health insurance

policies, health care plans and certificates of insurance

governed by the provisions of Chapter 59A, Article 23 NMSA

1978;

(4)  individual and group health maintenance

organization plan contracts governed by the provisions of the

Health Maintenance Organization Law; and

(5)  individual and group nonprofit health care

plan contracts governed by the provisions of the Nonprofit

Health Care Plan Law.

B.  The provisions of Section 3 of this act apply to

health care services rendered on or after July 1, 2018.

SECTION 5.  EFFECTIVE DATE.--The effective date of the

.209381.3
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provisions of this act is July 1, 2018.

- 14 -

.209381.3



1 

An Act 

RELATING TO HEALTH COVERAGE; ENACTING THE SURPRISE BILLING 
PROTECTION ACT; PROVIDING FOR PROTECTION OF COVERED PERSONS FROM 
UNEXPECTED BILLING FROM PROVIDERS THAT DO NOT PARTICIPATE IN THE 

COVERED PERSON’S HEALTH BENEFITS PLAN; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO: 

SECTION 1. A new section of the New Mexico Insurance Code is enacted to read:” 

“[NEW MATERIAL] SHORT TITLE.—This act may be cited as the “Surprise Billing 
Protection Act.” 

SECTION 2. A new section of the New Mexico Insurance Code is enacted to read:  

“[NEW MATERIAL] DEFINITIONS. —As used in the Surprise Billing Protection Act: 

A. “ambulance service” means any government or private transportation service 
designated and used or intended to be used for the transportation of sick or injured persons; 

B. “balance billing” means the practice wherein a provider bills a covered person for 
the difference between the provider’s billed charges and the carrier’s allowed amount; 

C. “claim” means a request from a provider for payment for health care services; 
D. “co-insurance” means a cost-sharing provision that requires a covered person to 

pay a stated percentage of medical expenses after the deductible amount, if any, was paid; co-
insurance rates may differ for different types of services and may be subject to a maximum out-
of-pocket limit; 

E. “copayment” means a cost-sharing provision that requires an insured person to 
pay a fixed dollar amount when health care services are received or when purchasing medicine 
after subtraction of the deductible amount, with the health care insurer paying the balance; there 
may be different co-payment requirements for different types of services and may be subject to a 
maximum out-of-pocket limit; 

F. “cost sharing” means a copayment, co-insurance, deductible or any other form of 
financial obligation of a covered person other than premium or share of premium, or any 
combination of any of these financial obligations as defined by the terms of the health benefits 
plan; 

G. “covered benefits” means the specific health care services provided under a health 
benefits plan; 

H. “covered person” means an insured, policyholder, subscriber, enrollee or other 
individual participating in a health benefits plan as a primary insured or as a dependent; 

I. “covered service” means a health care service reimbursable by a health insurance 
carrier pursuant to a health benefits plan; 

J. “deductible” means a fixed dollar amount that the covered person may be required 
to pay during the benefit period before the health care insurer begins payment for covered 
benefits; plans may have both individual and family deductibles and separate deductibles for 
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specific services. Plans may offer first-dollar services without requiring a covered person to first 
meet the deductible; 

K. “emergency medical condition” means a physical, mental or behavioral health 
condition that manifests itself by acute symptoms of sufficient severity, including severe pain 
that would lead a prudent layperson in that circumstance, possessing an average knowledge of 
medicine and health, to reasonably expect, in the absence of immediate medical attention, to 
result in: 

(1) placing the individual’s physical, mental or behavioral health or, with 
respect to a pregnant woman, the woman or her fetus(es)’ health in serious jeopardy; 

(2) serious impairment of bodily function; 
(3) serious impairment of any bodily organ or part; or 
(4) with respect to a pregnant woman who is having contractions: 

(a) that there is inadequate time to effect a safe transfer to another 
hospital before or after delivery; or 

(b) the transfer to another hospital may pose a threat to the health or 
safety of the woman or her fetus(es); 

L. “emergency services” means, with respect to an emergency medical condition, as 
defined in paragraph K: 

(1) a medical or mental health screening examination that is within the 
capacity of the emergency department of a facility, including ancillary services routinely 
available to the emergency department to evaluate the emergency medical, mental health, or 
behavioral health condition; and 

(2) any further medical or mental health examination and treatment to the 
extent they are within the capabilities of the staff and facilities available at the emergency 
medical facility to stabilize the patient; and  

(3) any transportation provided by ambulance to a hospital for emergency 
medical, mental or behavioral health treatment as described in this paragraph and paragraph K. 

M. “facility” means an entity providing a health care service, including: 
(1) a general, special, psychiatric or rehabilitation hospital; 
(2) an ambulatory surgical center; 
(3) a cancer treatment center; 
(4) a birth center; 
(5) an inpatient, outpatient or residential drug and alcohol treatment center; 
(6) a laboratory, diagnostic or other outpatient medical service or testing center; 
(7) a health care provider’s office or clinic; 
(8) an urgent care center; or 
(9) any other therapeutic health care setting; 

N. “health benefits plan” means a policy, contract, certificate or agreement entered 
into, offered or issued by a health insurance carrier to provide, deliver, arrange for, pay for or 
reimburse any of the costs of health care services. For purposes of the Surprise Billing Protection 
Act, “health benefits plan” does not include any of the following: 

(1)  an accident-only policy; 
(2)  a credit-only policy; 
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(3)  a long- or short-term care or disability income policy; 
(4)  a specified disease policy; 
(5)  a Medicare policy; 
(6) a federal TRICARE policy, including federal civilian health and medical 

program of the uniformed services supplement policy; 
(7) a fixed indemnity policy; 
(8) a dental-only policy; 
(9) a vision-only policy; 
(10) a workers’ compensation policy; 
(11) an automobile medical payment policy; or 
(12) any other policy specified in rules of the superintendent; 

O. “health care services” means any service, supply or procedure for the diagnosis, 
prevention, cure or relief of a health condition, illness, injury or other disease and includes, to the 
extent offered by a health benefits plan, physical, mental and behavioral health care services, 
including community-based mental health services and services for developmental disability and 
developmental delay; 

P. “health insurance carrier,” “health carrier” or “carrier” means an entity subject to 
the insurance laws and regulations of this state, including a health insurance company or carrier, 
a health maintenance organization, a hospital and health service corporation, a provider service 
network, a non-profit health care plan, a third-party, or any other entity that contracts or offers to 
contract, or enters into agreements to provide, deliver, arrange for, pay for or reimburse any costs 
of health care services, or that provides, offers or administers health benefit policies and 
managed health care plans in this state; 

Q. “hospital” means a facility offering inpatient services and nursing and overnight 
care on a twenty-four-hours-per-day, seven-days-per-week basis for diagnosing, treating and 
providing medical, psychological or surgical care for three or more separate individuals who 
have a physical or mental illness, disease or injury or a rehabilitative condition or who are 
pregnant; 

R. “inducement” means the act or process of enticing or persuading another person 
to take a certain course of action; 

S. “network” means the group or groups of participating providers who have been 
contracted to provide healthcare services under a network plan; 

T. “network plan” means a health benefits plan that either requires or creates 
incentives, including financial incentives, for a covered person to use providers and facilities 
managed, owned, under contract with or employed by the health insurance carrier; 

U. “nonparticipating provider” means a provider who is not a participating provider; 
as related to covered emergency services, a facility is a nonparticipating provider if the facility 
has not contracted with a health insurance carrier to offer health care services at a specified rate; 

V. “nonpublic personal health information” means: 
(1) health information that identifies the individual who is the subject of the 

information; or 
(2) health information for which there is a reasonable basis to believe could be 

used to identify an individual; 
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W. “participating provider” means a provider or facility that under express contract 
with a health insurance carrier or with its contractor or subcontractor, has agreed to provide 
health care services to covered persons, with an expectation of receiving payment directly or 
indirectly from the carrier, subject to copayments, co-insurance, deductibles or other cost-sharing 
provisions. The contract between the participating provider and the carrier prohibits the 
participating provider from balance-billing covered persons; 

X. “prior authorization” or “pre-certification” means a pre-service determination 
made by a health insurance carrier regarding a covered person’s eligibility for services, medical 
necessity, benefit coverage and the location or appropriateness of services, pursuant to the terms 
of the health benefits plan; 

Y. “provider” means a health care professional, hospital or other facility licensed to 
furnish health care services; 

Z. “provider group” means an incorporation or other legal collaboration of providers 
who work together sharing responsibility for providing care, liability and resources; 

AA. “stabilize” means provide medical, mental or behavioral health treatment of an 
emergency medical condition as may be necessary to ensure, within reasonable medical 
probability, that no material deterioration of the condition is likely to result from or occur during 
the transfer of the individual to a facility or, with respect to emergency labor, to deliver, 
including the delivery of a placenta; and 

BB. “superintendent” means the superintendent of insurance, the office of 
superintendent of insurance or employees of the office of superintendent of insurance acting 
within the scope of official duties and with the superintendent’s authorization.” 

Section 3. A new section of the New Mexico Insurance Code is enacted to read: 

 “[NEW MATERIAL] SURPRISE BILL–DEFINED.— 

A. A surprise bill for health care services is a bill for: 
(1) an emergency medical, mental or behavioral health service or ambulance 

service provided to a covered person by a nonparticipating provider; 
(2) services rendered by a nonparticipating provider at a participating facility, 

where a participating provider is unavailable or a nonparticipating provider renders unforeseen 
services or services without the consent of the covered person; 

(3) services rendered by a nonparticipating provider when the covered person 
was referred by a participating provider without the covered person’s written acknowledgement 
and the referral results in costs not covered by the health benefits plan. 

B. “Surprise bill” does not mean: 
(1) a bill for health care services received by a covered person when a 

participating provider was available to render such services and the insured knowingly elected to 
obtain the services from a nonparticipating health care provider without prior authorization; or 

(2) a bill received for health care services rendered by a nonparticipating 
provider to an individual with coverage through a preferred provider plan, HMO or other 
benefits plan that utilizes a process of managing health care costs so long as the health care 
services are not provided as emergency services. 
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C. Nothing in this section shall be construed to prohibit a health insurance carrier 
from appropriately utilizing reasonable health care cost management techniques.” 

Section 4. A new section of the New Mexico Insurance Code is enacted to read: 

 “[NEW MATERIAL] EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall cover emergency services necessary to evaluate 
and stabilize a covered person at a participating hospital emergency department or at a 
nonparticipating hospital emergency department if a prudent layperson would reasonably believe 
that use of a participating hospital emergency department would result in a delay that would 
worsen the emergency. 

B. A health insurance carrier shall not require that prior authorization for emergency 
services be obtained by or on behalf of a covered person prior to the point of stabilization of that 
covered person if a prudent layperson would reasonably believe that an emergency medical, 
mental or behavioral health condition exists. 

C. A health insurance carrier shall reimburse nonparticipating providers for 
emergency services appropriately rendered and appropriately billed to covered persons. 

D. A health insurance carrier may impose a copayment, co-insurance or limitation of 
benefits requirement for emergency services performed by a nonparticipating provider only to 
the same extent that the copayment, co-insurance or limitation of benefits requirement applies for 
participating providers and is documented in the policy.” 

Section 4. A new section of the New Mexico Insurance Code is enacted to read: 

 “[NEW MATERIAL] NON-EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall provide reimbursement for and a covered person 
shall not be liable for charges and fees for covered non-emergency services rendered by a 
nonparticipating provider other than applicable copayments, co-insurance and deductibles that 
are delivered: 

(1) in a facility that has a contract with the health insurance carrier to provide 
the non-emergency services; 

(2) when the covered person at an in-network facility does not have the ability 
or opportunity to choose a participating provider who is available to provide the covered 
services; or 

(3) when medically necessary care is unavailable within a health benefits 
plan’s network, provided that medical necessity shall be determined by a covered person’s 
provider in conjunction with the cover person’s health benefits plan. 

B. Nothing in this subsection shall preclude a health insurance carrier’s use of 
reasonable medical management in providing benefits to a covered person. 

C. Except as set forth in Subsection A, nothing in this section shall preclude a 
provider from balance billing for non-emergency health care services provided by a 
nonparticipating provider to an individual with coverage through a preferred provider plan. 

Section 6. A new section of the New Mexico Insurance Code is enacted to read: 
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 “[NEW MATERIAL] HOLD HARMLESS–COLLECTIONS REFERRALS—
ASSIGNMENT OF BENEFITS—CREDIT AGAINST MAXIMUM OUT-OF-POCKET COST-
SHARING AMOUNT.— 

A. If a covered person receives a health care service from a nonparticipating provider 
under the conditions set forth in Section 3, that provider shall not knowingly submit a surprise 
bill to the covered person for any amount in excess of the cost-sharing amounts that would have 
been imposed if the health care service had been rendered by a participating provider. The 
covered person’s health insurance carrier shall submit to the nonparticipating provider upon 
request a statement of the applicable in-network cost-sharing amounts owed by the covered 
person to the nonparticipating provider. The covered person shall be responsible for no more 
than the cost-sharing amounts that would have been due if the health care service had been 
rendered by a participating provider. 

B. A nonparticipating provider shall not refer a surprise bill to a collections agency. 
C. A health benefits plan shall allow for assignment of benefits in cases where: 

(1) a nonparticipating provider of a health care service that does not 
knowingly submit a surprise bill to a covered person is deemed to have received an assignment 
of benefits from the covered person, and any reimbursement paid to the nonparticipating 
provider by the covered person’s health benefits plan shall be paid directly to the 
nonparticipating provider. This provision waives any requirement for consent to assign benefits 
as otherwise provided pursuant to state law; and 

(2) if a covered person receives a surprise bill, the covered person may submit 
a surprise bill complaint form to his or her health insurance carrier in accordance with the 
provisions of Section 8 of the Surprise Billing Protection Act. Submission of the surprise bill 
complaint form to the carrier shall effect an assignment of the covered person’s benefits to the 
nonparticipating provider. Except in the case of insurance fraud or of services knowingly sought 
from a nonparticipating provider where qualified, participating providers were available, a health 
insurance carrier shall hold harmless a covered person who submits a surprise bill complaint 
form to the carrier against all but the in-network cost-sharing amount that would otherwise have 
been due. 

D. Any payments that are made by a covered person to non-participating providers 
under the conditions set forth in Section 3 shall be credited toward a covered person’s annual 
deductible and maximum out-of-pocket cost-sharing amounts as though paid to an in-network 
provider.  

Section 7. A new section of the New Mexico Insurance Code is enacted to read: 

 “[NEW MATERIAL] REBATES AND INDUCEMENTS–PROHIBITION.—A 
nonparticipating provider shall not, either directly or indirectly, knowingly waive, rebate, give, 
pay or offer to waive, rebate, give or pay all or part of a cost-sharing amount owed by a covered 
person pursuant to the terms of the covered person’s health benefits plan as an inducement for 
the covered person to seek a health care service from that nonparticipating provider.” 

Section 8. A new section of the New Mexico Insurance Code is enacted to read: 
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 “[NEW MATERIAL] SURPRISE BILL COMPLAINT FORM–COMMUNICATION 
BY HOSPITALS—ADVANCE NOTIFICATION OF CHARGES FOR HEALTH CARE 
SERVICES.— 

A. A surprise bill complaintform shall permit a covered person to declare the bill to 
be a surprise bill and to assign the covered person’s benefits to the nonparticipating provider in 
accordance with the provisions of Subsection C of Section 6 of the Surprise Billing Protection 
Act. 

B. When a covered person receives a health care service that may be subject to a 
surprise bill, each provider, facility and health insurance carrier in any way associated with the 
service shall make a good-faith effort to apprise the covered person of the protections afforded 
pursuant to the Surprise Billing Protection Act and provide to the covered person a surprise bill 
complaint form and instructions for submitting it to the covered person’s health insurance carrier. 
In addition to providing information in the evidence of coverage, the carrier shall explain the 
availability of the form on any explanation of benefits provided to the covered person. 

C. By December 31, 2019: 
(1) all health insurance carrier’s transacting health insurance in this state shall 

post the complaint form on its website in a publicly accessible manner, shall make a printed copy 
of the form available  upon request and shall notify covered persons of their rights pursuant to 
the Surprise Billing Protection Act included with explanations of benefits; and 

(2) each hospital or other facility that is physically located within this state 
shall post the following on its website in a publicly accessible manner: 

(a)  along with the names and hyperlinks for direct access to the 
websites of all health benefits plans for which the hospital has a participation contract; 

(b) a statement that: 1) services may be performed in the hospital by 
participating providers as well as nonparticipating providers who may separately bill the patient; 
2) providers who perform health care services in the hospital may or may not participate in the 
same health benefits plan(s) as the hospital; and 3) prospective patients should contact their 
insurance plan in advance to determine whether the scheduled health care services provided in 
that hospital will be covered at in-network rates; 

(c) the rights of covered persons under the Surprise Billing Protection 
Act; and 

(d) instructions for contacting the superintendent. 
D. Any communication pertaining to services provided under the conditions set forth 

in Section 3 including a bill for fees and services and detailing the cost of a health care service 
subject to the Surprise Billing Protection Act shall clearly state that the covered person is 
responsible only for payment of applicable in-network cost-sharing amounts under the covered 
person’s health benefits plan 

E. Prior to an admission to a facility or provision of health care services and upon 
request by a covered person, a health insurance carrier shall within five working days disclose 
either: 

(1) the allowed amount of the admission or health care service(s), including 
facility fees, if the provider participates in the covered person’s health benefits plan’s network; 
or 
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(2) if a health insurance carrier is unable to quote a specific amount as 
required by subsection 1 in advance due to the provider’s inability to predict the specific 
treatment or diagnostic code, the carrier shall: 

(a) disclose and explain the incomplete nature of the estimate; 
(b) inform the covered person of the carrier’s ability to provide an 

updated estimate once additional information is obtained; and 
(c) disclose what is known concerning: 

i. the estimated allowed amount for a proposed admission or 
health care service(s), including facility fees, if the provider participates in the covered person’s 
health benefits plan network; or 

ii. the estimated amount that will be charged for a proposed 
admission or health care service(s), including facility fees, if the provider does not participate in 
the covered person’s health benefits plan network. 

F. A health insurance carrier may disclose information comparing the cost for the 
requested health care service at the selected hospital with the cost for the same service at other 
hospitals within the carrier’s provider network. 

G. The requirements of Subsections D and E do not apply to unscheduled health care 
services or those scheduled fewer than five days prior to the date of the health care service.” 

Section 9. A new section of the New Mexico Insurance Code is enacted to read: 

 “[NEW MATERIAL] OVERPAYMENT.— 

A. If a covered person pays a nonparticipating provider more than the in-network 
cost-sharing amount for services provided under the conditions set forth in Section 3, the 
nonparticipating provider shall refund to the covered person within thirty calendar days of 
receipt any amount paid in excess of the in-network cost-sharing amount. 

B. If a nonparticipating provider has not made a full refund of any amount paid in 
excess of the in-network cost-sharing amount to the covered person within thirty calendar days 
of receipt, interest shall accrue at the rate of ten percent per year beginning with the first calendar 
day following the thirty-calendar-day period.” 

Section 10. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] PAYMENT FOR A SURPRISE BILL.— 

A. Under the conditions set forth in Section 3, a covered person shall be required to 
pay a nonparticipating provider only the cost-sharing amount that would be imposed for health 
care services rendered by a participating provider; and 

B. A health insurance carrier shall reimburse a covered person or a 
nonparticipating provider, as applicable, for health care services rendered, the greatest of 
the following amounts: 

(1) the median reimbursement rate the health benefits plan would cover 
for such services if rendered by a participating provider; 

(2) 125% of the amount Medicare would reimburse for such services. 
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 The benchmarks for the Medicare reimbursement percentage rate shall be reviewed 
by the superintendent every two years to assure fairness to providers and impact on health 
insurance premiums.   The superintendent may change the benchmark Medicare threshold 
at his or her discretion after engaging in review. Such change shall be made through the 
rulemaking process. 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~OR~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

B. As applicable, for health care services rendered, the greatest of the following 
amounts: 

(1) the median reimbursement rate the health benefits plan would cover for 
such services if rendered by a participating provider; 

(2) the usual, customary and reasonable rate for such services; or 
As used in this section, “usual, customary and reasonable rate” means 50 percentile of 
allowed charges for the particular health care service performed by a health care 
professional in the same or similar specialty in the same geographic area, as reported in a 
benchmarking database maintained by a nonprofit organization specified by the 
superintendent. Such organization shall not be affiliated with any health insurance carrier.  
Benchmarks for the usual, customary and reasonable rate shall be reviewed by the 
superintendent every two years to assure fairness to providers and impact on health 
insurance premiums.   The superintendent may change the benchmark threshold at his or 
her discretion after engaging in review. Such change shall be made through the rulemaking 
process. 
 

C. Any reimbursement paid to a nonparticipating provider shall denote which of the 
methods allowed by subsection B of this section was used for calculating the amount.  
The health insurance carrier shall pay the nonparticipating provider or covered person in 
accordance with prompt payment requirements of applicable state and federal law. 

D. Calculation of the date of health insurance carrier’s receipt of the bill shall align 
with the prompt payment requirements of applicable state and federal law.” 

 
Section 11. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] PRIVATE CAUSE OF ACTION.—Nothing in the Surprise Billing 
Protection Act shall be construed to create or imply a private cause of action for a violation of 
the act.” 

Section 12. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] RULEMAKING.—The superintendent shall promulgate rules as 
may be necessary to appropriately implement the provisions of the Surprise Billing Protection 
Act, including creation of a Surprise Billing complaint form.” 

Section 13. A new section of the New Mexico Insurance Code is enacted to read: 
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“[NEW MATERIAL] SEVERABILITY.—If any part or application of the Surprise 
Billing Protection Act is held invalid, the remaining parts of its applications to other situations or 
persons shall not be affected.” 

Section 14. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] APPLICABILITY. —The provisions of the Surprise Billing 
Protection Act apply to the following types of health coverage delivered or issued for delivery in 
this state: 

A. group health coverage governed by the provisions of the Health Care Purchasing 
Act, as set forth at …; 

B. individual health insurance policies, health benefits plans and certificates of 
insurance governed by the provisions of Chapter 59A, Article 22 NMSA 1978; 

C. group and blanket health insurance policies, health benefits plans and certificates 
of insurance governed by the provisions of Chapter 59A, Article 23 NMSA 1978; 

D. individual and group health maintenance organization contracts governed by the 
provisions of the Health Maintenance Organization Law; and 

E. individual and group nonprofit health benefits plans governed by the provisions of 
the Nonprofit Health Care Plan Law.” 

Section 15. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] EFFECTIVE DATE.—The effective date of the provisions of 
this act is October 1, 2019.” 

 

 

 

 





March 14, 2018 

Michael Worthen 

Office of Superintendent of Insurance 

PO Box 1689 

Santa Fe, NM 87504-1689 

RE: Proposed Legislation Relating to Surprise Medical Bills 

Comments submitted via email at OSI.Communications@state.nm.us 

Dear Mr. Worthen, 

Thank you for the opportunity to provide comments regarding the Office of Superintendent of 

Insurance’s (OSI) proposed Surprise Medical Bill legislation. I am writing on behalf of the National MS 

Society (Society) – an organization that supports people living with multiple sclerosis (MS) in the state of 

New Mexico. 

Multiple sclerosis is an unpredictable, often disabling disease of the central nervous system that disrupts 

the flow of information within the brain, and between the brain and body. Symptoms range from 

numbness and tingling to blindness and paralysis. The progress, severity and specific symptoms of MS in 

any one person cannot yet be predicted but advances in research and treatment are leading to better 

understanding MS and moving us closer to a world free of MS. 

While it is less common, an individual might also experience seizures caused by abnormal electrical 

discharges from a scarred area of the brain, or difficulty breathing due to chest muscles that have been 

severely weakened by damage to their nerves. Exacerbations are unpredictable; these situations and 

others sometimes necessitate a trip to the emergency room. 

MS is an extremely expensive disease; median out of pocket costs for health care among those with MS, 

excluding insurance premiums, are almost twice as much as for the general population. This makes 

receiving a large surprise medical bill from an out-of-network doctor at an in-network emergency room 

even more difficult for New Mexicans living with MS.  

As OSI develops proposed legislation to update New Mexico’s surprise billing protocol, the Society has 

highlighted our top recommendations and suggestions by section.  

Section 4 – Emergency Services – Coverage 

• The Society supports coverage at a participating and “non-participating hospital emergency 

department if a prudent layperson would reasonably believe that use of a participating hospital 

emergency department would result in a delay that would worsen the emergency.” As hospitals 

are rare in rural areas of New Mexico, a patient may be closer to a non-participating hospital 

emergency room and common sense would dictate the use of a closer hospital in an emergency.  

mailto:OSI.Communications@state.nm.us


 

Section 4 – Non-Emergency Services – Coverage 

• The Society supports coverage when the “covered person at an in-network facility does not have 

the ability or opportunity to choose a participating provider…” as there are instances – during an 

emergency or when a patient is incapacitated – when it would be impossible for a patient to 

check that all healthcare providers providing care are covered by the patient’s health insurance.  

Section 6 – Hold Harmless – Collections Referrals – Assignment of Benefit – Credit Against Maximum 

Out-of-Pocket Cost Sharing Amount  

• The Society suggests mandating that bills from non-participating providers under the conditions 

set forth in Section 3 include the following language or similar “The services outlined in this bill 

are emergency services provided by non-participating care provider at a participating facility. 

You are responsible for paying only the applicable cost-sharing obligations required by your 

health insurer, just as you would if the services were provided by a participating health care 

provider. YOU HAVE NO OBLIGATION TO PAY THE REMAINING BALANCE. Please submit a 

surprise bill complaint form to your health insurance carrier as outlined here.” Outline the 

process for submitting the claim in the notice. A notice such as this would reduce the number of 

patients who inadvertently pay the entire balance of the surprise bill.  

•  The Society supports crediting payments made to non-participating providers toward an 

individual’s annual deductible and maximum out-of-pocket cost-sharing amount. 

The Society looks forward to OSI’s continued work on Surprise Medical Bills and once again appreciates 

the opportunity to provide comment. If I can be of further assistance, please contact me at 512-340-

2707 or simone.nichols-segers@nmss.org.  

Sincerely, 

 

Simone Nichols-Segers 

Sr. Manager, Advocacy 

National MS Society  

mailto:simone.nichols-segers@nmss.org


 

March 15, 2018 

 

John G. Franchini, Superintendent of Insurance 

Office of Superintendent of Insurance 

PO Box 1689 

Santa Fe, NM 87504-1689 

 

Re: OSI Unexpected Billing Legislative Proposal  

 

Dear Superintendent Franchini, 

 

The American Society of Anesthesiologists (ASA) appreciates the opportunity to comment on the draft 

"Surprise Billing Protection Act" published on the Office of the Superintendent of Insurance (OSI) 

website.1 We are pleased that OSI is making strides to address the growing problem in the United 

States of patients learning too late of the deficiencies in the insurance products they are purchasing 

and continually paying to maintain. To further ensure a workable solution to this insurance company 

driven problem, we would encourage consideration of the following recommendations.  

 

The vast majority of physicians want to participate in-network with insurance companies but can only 

do so when insurers negotiate in good faith for fair payment. As it stands, insurance companies are 

failing to create adequate and readily accessible networks. By tiering and progressively narrowing 

the networks that they create, insurance companies are only exacerbating the problem that 

originated from changes in health insurance introduced by them. To reiterate clearly, most 

physicians would like to be in-network, but are not given that option by many of the carriers. The 

proposed language would continue these challenges as the payment provisions leaves no reason for 

insurers to fairly negotiate with New Mexico physicians and other providers.  

 

Creating essentially unilateral negotiating power, the proposed bill language offers two payment 

options for out-of-network bills. The first option would require an insurance company to pay the 

greatest of: the median payment rate the insurance company would cover by a participating provider 

or 125 percent of Medicare. The second option would require an insurance company to pay the 

greatest of: the median payment rate the insurance company would cover by a participating provider 

or the usual customary and reasonable rate. In the context of this draft language, usual and 

customary rate is defined as “50 percent of allowed charges for the particular health care service 

performed by a health care professional in the same or similar specialty in the same geographic 

area, as reported in a benchmarking database maintained by a non-profit organization specified by 

the Superintendent.”  

 

We would strongly encourage updating the definition of usual and customary rate by replacing 50 

percent of allowed charges with 80th percentile of billed charges. This updated definition would 

ensure that the usual and customary rate is premised upon real world market forces and not allowed 

charges. This is also the language that the National Coalition of Insurance Legislators agreed is an 

appropriate benchmark to be used in legislative language.2 Allowed charges are the result of 

insurance companies' and providers discounted numbers based on many factors such as volume, 

                                                      
1 See January 25, 2018: OSI Proposed Legislation: Enacting the Surprise Billing Protection Act. Available at: 
https://www.osi.state.nm.us/MiscPages/newsroom.aspx#collapse70  
2 See Out-of-Network Balance Billing Transparency Model Act. Available at: http://ncoil.org/wp-
content/uploads/2017/11/OON-Balance-Bill-Final-Model-1.pdf   

https://www.osi.state.nm.us/MiscPages/newsroom.aspx#collapse70
http://ncoil.org/wp-content/uploads/2017/11/OON-Balance-Bill-Final-Model-1.pdf
http://ncoil.org/wp-content/uploads/2017/11/OON-Balance-Bill-Final-Model-1.pdf


quality, and so forth. They vary from one provider to another based on those negotiated factors and 

based on what those providers are able to deliver. They are not real-world numbers required to 

maintain a viable practice in a community in a situation where there is no contractual relationship 

between the insurance company and the providers. When an insurance company negotiates with 

physicians and other providers, those individuals understand they will be giving up needed margins 

to maintain their services and staff in the hopes of patient or service volume. Relying upon 50 

percent of those negotiations within a geographic area to determine payment virtually assures 

payment for services will be at or below cost. As everyone in business, healthcare or otherwise will 

attest, a business will not be sustainable if its' products/services are sold at the cost in which the 

business purchases the product or produces the service.  

 

Similarly, leaving the only other option for payment at 125 percent of Medicare is an equally 

challenging situation as Medicare is not an appropriate benchmark for determining out of network 

payment. Medicare amounts are politically derived for reimbursing medical services for a specific 

population based on federal budgetary and regulatory constraints. Such a methodology does not 

determine appropriate payment in other contexts, such as out-of-network payment for commercially 

insured services. In addition, the U.S. Government Accountability Office (GAO) has already confirmed 

that Medicare underpays physician anesthesiologists. A 2007 GAO report stated, "In 2004, average 

Medicare payments for a set of seven anesthesia services provided by anesthesiologists alone were 

lower than average private payments in 41 Medicare payment localities, and ranged, on average, 

from 51 percent lower to 77 percent lower than private payments. For all 41 payment localities, 

Medicare payments were lower than private payments by an average of 67 percent."3 13 years later, 

ASA’s 2017 Survey Results for Commercial Fees Paid for Anesthesia Services demonstrates that this 

problem still exists.4 The inclusion of reference to benchmarking to an independent database of 

billed charges (not payment rates) is the preferred approach. FAIR Health has been cited as an 

example of an independent non-conflicted database of charges that has been validated by CMS that 

could be appropriately used. 

 

Physician organizations across the country are working together to protect and promote the rights of 

patients to have well-defined, effectively communicated, easily understood, and fair minimum 

benefit standards. Patients who unknowingly receive treatment from an out-of-network hospital-

based physician should not be financially penalized by an unanticipated gap in their insurance 

coverage. The need for (and practice of) balance billing these patients can be eliminated if replaced 

with a fair and effective minimum benefit standard based on reasonable physician charges for the 

same service in the same geographic area. The FAIR Health database is an example of a database of 

physician charges that is geographically specific, completely transparent, and independent of the 

control of either payers, physicians, or other providers. Utilizing the 80th percentile of the FAIR Health 

database to determine the minimum benefit standard would exclude the highest outlier physician 

charges from consideration and ensure that out of network payment is reflective of truly reasonable 

charges.  

 

On behalf of ASA, I would strongly encourage you to consider our suggestions. As presented, the draft 

language, empowers insurance companies to forego appropriate negotiations and ultimately drive 

down contractual rates even further. Given the necessity of care delivery in New Mexico and the 

known bad behaviors by insurance companies that led to the formation of FAIR Health, I would urge 

you to consider our measured approach which takes patients out of the middle but ensures out-of-

                                                      
3 Government Accountability Office (2007, July). Medicare Physician Payments: Medicare and Private Payment 
Differences for Anesthesia Services (Publication No. GAO-07-463). Retrieved from GAO Reports Main Page via 
Reports & Testimonies database: http://www.gao.gov/products/GAO-07-463    
4 ASA Survey Results for Commercial Fees Paid for Anesthesia Services. Stanley W. Stead, M.D., M.B.A; Sharon K. 
Merrick, M.S., CCS-P. ASA Monitor. 2017; 81(10):64-71. 

http://www.gao.gov/products/GAO-07-463


network payments are based on real numbers. Should you have any questions, please feel free to 

contact Jason Hansen, Director of State Affairs, at j.hansen@asahq.org. 

 

 

Sincerely, 

 

 
James D. Grant, M.D., M.B.A., FASA 

President 

mailto:j.hansen@asahq.org












 
 

 

 

 

 

March 15, 2018 

VIA EMAIL 

John G. Franchini 

New Mexico Superintendent of Insurance 

communications.osi@state.nm.us   

                                                                                                                                                                

Re: Enacting The Surprise Billing Protection Act 

 

Dear Superintendent Franchini:  

We are writing to comment on the draft legislation addressing the surprise gap in insurance.   

Most importantly, we urge you to protect the healthcare safety net and protect patients whose 

insurance supposedly covers emergency care.  We urge you to do so by establishing an 

appropriate minimum benefit standard for out-of-network emergency care at 80th percentile of an 

unbiased charge database. 

The Emergency Department Practice Management Association (EDPMA) is one of the nation’s 

largest professional physician trade associations focused on the delivery of high-quality, cost-

effective care in the emergency department. EDPMA’s membership includes emergency 

medicine physician groups, as well as billing, coding, and other professional support 

organizations that assist healthcare providers in our nation’s emergency departments.  Together, 

EDPMA’s members deliver (or directly support) health care for about half of the 141 

million patients that visit U.S. emergency departments each year.  We work collectively and 

collaboratively to deliver essential healthcare services, often unmet elsewhere, to an underserved 

patient population who often has nowhere else to turn.  

Emergency care is an “essential benefit” which is “covered” whether it is provided by in-network 

or out-of-network doctors.  So, patients often are shocked to receive larger-than-expected bills 

for emergency care.  They mistakenly assume the bill is a reflection of the doctor’s charges over 

and above fair reimbursement from the insurance company.  Yet, in most instances, the bill is 

simply a reflection of the patient’s out-of-pocket costs related to their deductible, co-insurance or 

copayment responsibilities, which can be quite high.  The emergency physician is neither aware 

of these surprise insurance gaps nor in control of limiting them.    

Emergency bills can contain other unwelcome surprises like expensive bills for transporting the 

patient to the hospital in an ambulance or helicopter, the “facility fee” which helps cover the cost 

of having the hospital’s many resources on hand, or a specialist’s fee when specialists were 

consulted.  Again, the emergency physician cannot control these surprises.  

https://ballotpedia.org/New_Mexico_Superintendent_of_Insurance
mailto:communications.osi@state.nm.us
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The emergency physician doesn’t even have control over the small portion of the bill that reflects 

the emergency physician’s charges because the insurance company unilaterally decides – in a 

black box – what portion of the bill the insurance company will cover and how much will be 

considered the patient’s responsibility.     

 

Emergency departments are the nation’s health safety net. Even though emergency 

physicians are only 4% of physicians, they provide 50% of all care given to Medicaid and 

CHIP patients and 67% of all care to uninsured patients.  They contribute far more than their 

share of uncompensated and undercompensated care. If emergency physicians are also 

undercompensated by private insurers in New Mexico, fewer emergency physicians may choose 

to practice in the state, lines in emergency departments in New Mexico would grow, and some 

emergency departments may even close down.   

If you establish an appropriate minimum benefit standard for out-of-network care, this will 

significantly reduce the burden on patients because insurers will need to contribute to the cost of 

emergency care before the patient must pay his or her out-of-network deductible.  Unfortunately, 

the minimum payment standards suggested in Section 10 of the draft are problematic.  

In the first place, using Medicare rates as a benchmark for payment between two private parties 

makes no sense.  Medicare rates are based on the federal budget, not the market.  Moreover, if  

payment were based on the federal budget, the emergency providers’ share of undercompensated 

care would grow even more.   

Also, in-network rates do not work as a benchmark when addressing emergency care.  

Emergency physicians do not have  any negotiating power.  Insurers know that federal law – the 

Emergency Medical Treatment and Labor Act (EMTALA)– requires hospitals to provide care no 

matter the ability to pay.  So, the insurer knows that their insured will receive care from 

emergency physicians, whether or not they are in-network or out-of-network.  The emergency 

physician cannot turn a patient away for being out-of-network.  Moreover, emergency physicians 

cannot increase demand for their services by joining a network.  So, in-network rates for 

emergency physicians are not a reflection of market rates.   

The most appropriate benchmark for out-of-network payments is the usual, customary and 

reasonable (UCR) charge for that service in that geographical area.  The National Council of 

Insurance Legislators (NCOIL) adopted model legislation to address these concerns.  NCOIL’s 

model bill defines the UCR rate as the 80th percentile of an unbiased, transparent charge 

database.  This definition protects against overcharging.  The top 20% of charges are not even 

considered when calculating the UCR rate.  So, it is no surprise that Connecticut, New York, and 

Alaska all use the 80th percentile of charges as their minimum payment standard.  Further, this 

80th percentile minimum benefit standard is under consideration in Georgia (SB 359), Kentucky 

(SB 79), Rhode Island (HB 7008), Tennessee (HB 2353 and SB 2640), and Oklahoma (SB 

1478).     

In addition, we support section 4 which restates the important prudent layperson standard which 

ensures access to care and appropriate reimbursement.  But, as we discussed above, the devil is 
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in the details.  It is extremely important that you correctly define “appropriate reimbursement” 

for care that emergency providers are mandated to provide by the federal government under 

EMTALA.  Again, this should, at minimum, be the UCR charge.   

Thank you for considering our comments.  If you have any questions, please do not hesitate to 

contact Elizabeth Mundinger, Executive limited commercial reasonable value of EDPMA, at 

emundinger@edpma.org. 

Sincerely, 

 

 

 

Andrea M. Brault, MD, MMM, FACEP, Chair of the Board  

Emergency Department Practice Management Association (EDPMA)  

 

 

 

mailto:emundinger@edpma.org
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March 15, 2018 

Director John G. Franchini 

Superintendent of Insurance 

PO Box 1689 

Santa Fe, NM 87504-1689 

Via email: communications.osi@state.nm.us 

 

Re: Comments on the Surprise Billing Protection Act 

Superintendent Franchini, 

Thank you for the opportunity to provide comments to the draft legislation OSI is working on related to 

Surprise Billing. 

PHI Air Medical, L.L.C. is a Division of PHI Inc., which is a publicly traded company.  We have been 

operating an air ambulance service in New Mexico for 14 years, and we are here for the long term.  We 

pride ourselves by operating with the highest regards for safety, quality medical care, and business 

ethics. We are making a very modest profit in New Mexico, and are proud of the lifesaving service we 

are providing to the communities we serve.  

PHI Air Medical actively pursues in-network contracts with all of the major commercial insurance payers 

in New Mexico, but unfortunately we have found that not all insurers are willing to negotiate a 

reasonable rate for our services.  While many insurers provide fair coverage for air medical services for 

their patients, there are others who, with either lack of understanding or misinformation, are unwilling 

to pay or contract at rates that even cover the most basic costs. Unfortunately, this may result in the 

patient being burdened with a significant portion of the cost of providing our services.  

While we appreciate the intent of your proposed Draft Legislation regarding Surprise Billing in an effort 

to hold the patient harmless, I think you are aware that in it’s current form it is not a workable or legal 

solution for air ambulance services, as we operate as federally licensed air carriers and states are 

prohibited from directly or indirectly setting rates for air carriers as specified under the Airline 

Deregulation Act (ADA). We will include specific suggested amendments below that we believe will 

avoid conflicts with the ADA. 

We are sensitive to the underlying problem of some fully insured patients being subjected to large bills 

that their insurers should be expected to pay.  We are happy to work with OSI on this and any other 

effort to resolve that problem in an ADA compliant manner.  

1. ADA Issues: 

The Draft Legislation creates similar federal preemption problems related to the Airline Deregulation Act 



 

 2800 N. 44th St. Ste. 800 Phoenix, AZ  85008 602-224-3500 602-224-1689 

(ADA) that were identified by the New Mexico Legislative Finance Committee (LCF) during the 2017 

Session. 

In 2017, a similar legislative effort titled the “Surprise Billing Protection Act” (HB 313 - Armstrong) was 

introduced and considered by the Legislature. On page 4, of their Fiscal Impact Report for HB313, the 

LCF made the following observations under the subtitle of “Significant Issues”, recognizing both the 

statewide need for air ambulances and the preemption issue: 

“It appears that the scope of HB313 would extend to payments for air ambulance services. Air 

ambulances provide both emergency and non-emergency services and most, if not all, air ambulances 

are out of network. New Mexico has a very limited number of high acuity healthcare/treatment centers 

and these few resources respond to the entire state. Whereas time is critical in an emergency setting, 

minimizing transportation time will often exclude road travel and require air ambulance services.  

The provisions of HB313 are significant, insofar as states have historically been deemed preempted from 

regulating the amounts that air carriers (including air ambulances) can charge for services. Air 

ambulance billing is of concern in general, especially in New Mexico. In January of 2017, the Office of the 

Superintendent of Insurance issued a report concerning air ambulance billings in New Mexico, which 

included a discussion of “reverse preemption” in the context of recent litigation in the state of Texas, 

where the legislature adopted a law that requires insurers to pay the entire amount charged by an air 

ambulance service. It is unclear whether HB313 was intended to address air ambulance billings in the 

same way; although it appears that it may have the same effect.” 

Also in 2017, the Air Ambulance Reimbursement Act (HB402- Thomson) was introduced, which would 

have allowed the OSI to set air ambulance rates.  In the Fiscal Impact Report for HB402, the LCF noted: 

This legislation may lead to litigation with the air ambulance industry, which has previously argued that 

states are preempted from regulating air ambulance charges under the Airline Deregulation Act. 

Recently, Texas has been successful in a counter argument that states have the authority to regulate 

insurance coverage for air ambulance services under the McCarran Ferguson Act. The McCarran 

Ferguson Act grants the states the sole authority to regulate the business of insurance. The Airline 

Deregulation Act does not preempt states’ authority to regulate the business of insurance when 

regulating insurance carriers’ regulation of air ambulance fees.  

The referenced Texas case regarding the McCarran Ferguson Act was recently overturned by the Texas 

Court of Appeals (opinion attached) that concluded: 

 “We hold that the statutes and rules that attempt to regulate the reimbursement that may be obtained 

by PHI (1) are preempted by the ADA’s prohibition on state attempts to regulate an air carrier’s price, 

route or service and (2) are not “reverse-preempted” by the McCarran-Ferguson Act.” 

This decision by the TX court of Appeals is consistent with every other State and Federal court decision 
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on this issue. 

2. Error in the January 24, 2017 OSI Air Ambulance Memorial Report  

On January 24, 2017 the OSI released a report titled “Air Ambulance Memorial Study Report”.   This 

report was very well researched, but there was an unfortunate calculation error included in the report 

that appear to have led to an erroneous conclusion that the costs to provide the service do not support 

charges at their current levels. 

In preparing the Report, the OSI relied on data supplied by the largest air ambulance provider (Air 

Methods), who reported to OSI that 78% of its flights in the State of New Mexico were transports of 

patients with Medicaid, Medicare or the uninsured. Air Methods also reported that their break even 

cost per transport was $10,000.  

The OSI then concluded that the costs reported by Air Methods did not support the amounts charged 

per air ambulance flight, which averages $46,000 per flight. This was based on a flawed analysis that is 

easily identified below. 

The error in OSI’s analysis can be found in the paragraph beginning on the bottom of page 5, and 

continuing on to page 6 (emphasis added): 

“As an example scenario, using the percentages and costs provided by the air ambulance industry, we 

will assume that an air ambulance provider provides 100 flights per year. Additionally, we will assume 

that approximately 80 of these flights are for patients with public insurance, such as Medicaid or 

Medicare. At an even split of Medicaid and Medicare patients, with Medicaid reimbursing approximately 

$2,000 per flight and Medicare reimbursing approximately $6,000 per flight, this pool of flights 

generates $320,000 in reimbursements. If the air ambulance industry’s costs are currently an average of 

$10,000 per flight, this business leaves a $680,000 shortfall. The air ambulance industry admits that it 

shifts this shortfall to its privately insured payers, including workers’ compensation payers. Assuming 

that the privately insured payers make up approximately 20% of flights, and that the air ambulance 

industry must generate at least $1 Million to break even on costs (100 flights x $10,000 in operating 

costs), an air ambulance provider must charge approximately $34,000 per flight to break even. This is 

approximately $12,000 short of the current $46,000 average charge per flight.” 

At first glance this seems like a perfectly reasonable approach to calculating a break-even amount for air 

ambulance charges based on the data provided. OSI began by making a reasonable calculation that an 

even split of Medicare and Medicaid would result in a payment of $320,000, leaving a $680,000 shortfall 

that must be made up by privately insured patients including workers’ compensation.  

The primary error can be found in the next step, where they calculated that the “air ambulance provider 

must charge approximately $34,000 per flight to break even.” The calculation was accurate, but OSI’s 

hypothetical example did not go far enough. The fact is that the air ambulance provider would have to 



 

 2800 N. 44th St. Ste. 800 Phoenix, AZ  85008 602-224-3500 602-224-1689 

collect $34,000 to break even, not just charge $34,000. We know from page 4 of the Report that the 

average insurance payment is only $19,000, so the remaining $15,000 ($34,000-$19,000) would need to 

be balanced billed to the patient and paid in full just to break even. This of course, does not happen. 

Healthcare providers who are prohibited from requiring advance payment are fortunate if they can 

collect 50% of the portion of the invoice balance payable by the patient. So in order to collect the 

remaining $15,000 after the insurance payment, they would have to balance bill the patient $30,000.  

Therefore, using OSI’s example, the air ambulance provider would need to bill at least $49,000 on 

average in order to break even. ($19,000 insurance payment plus a $30,000 balance bill collected at a 

50% rate). 

The second error in OSI’s analysis is they neglected to account for the portion of Air Methods’ transports 

where the patient was uninsured and where Air Methods would have received no payment at all. 

Had OSI done these calculations properly, they may well have reached an entirely different conclusion, 

and made entirely different recommendations to the Legislature.  

Note: OSI assumed in their hypothetical example that a typical flight program could have costs of $1 

million per year and to 100 transports, giving them a cost of $10,000 per transport. More accurately, a 

typical flight program costs $3 million per year and completes 300 transports, which is still an average of 

around $10,000 per transport, so the modified analysis still works.  

3. Suggested Amendments to make the Proposed Surprise Billing Legislation Compliant with the 

Airline Deregulation Act (ADA): 

Page 1:  

SECTION 2. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] DEFINITIONS. —As used in the Surprise Billing Protection Act: 

A. “ground ambulance service” means any government or private ground transportation service 

designated and used or intended to be used for the transportation of sick or injured persons; 

B.  “air ambulance service” means any private air transportation service designated and used or 

intended to be used for the transportation of sick or injured persons holding an FAA air carrier 

operating certificate under 14 CFR part 135, and is in compliance with U.S. Department of 

Transportation economic authority to operate as a registered air taxi under 14 CFR part 298. 

Page 2: 

L. “emergency services” means, with respect to an emergency medical condition, as 

defined in paragraph K: 

(1) a medical or mental health screening examination that is within the 
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capacity of the emergency department of a facility, including ancillary services routinely available to the 

emergency department to evaluate the emergency medical, mental health, or behavioral health 

condition; and 

(2) any further medical or mental health examination and treatment to the 

extent they are within the capabilities of the staff and facilities available at the emergency medical 

facility to stabilize the patient; and 

(3) any transportation provided by air or ground ambulance to a hospital for emergency 

medical, mental or behavioral health treatment as described in this paragraph and paragraph K. 

Page 4: 

“[NEW MATERIAL] SURPRISE BILL–DEFINED.— 

A. A surprise bill for health care services is a bill for: 

(1) an emergency medical, mental or behavioral health service or air or ground ambulance 

service provided to a covered person by a nonparticipating provider; 

Page 8: 

Section 10. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] PAYMENT FOR A SURPRISE BILL.— 

A. Under the conditions set forth in Section 3, a covered person shall be required to 

pay a nonparticipating provider only the cost-sharing amount that would be imposed for health 

care services rendered by a participating provider; and 

B. A health insurance carrier shall reimburse a covered person or a 

nonparticipating provider, as applicable, for health care services rendered, the greatest of 

the following amounts: 

(1) the median reimbursement rate the health benefits plan would cover 

for such services if rendered by a participating provider; 

(2) 125% of the amount Medicare would reimburse for such services. 

(3) In the case of an air ambulance service, the providers usual and customary charge. 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~OR~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

B. As applicable, for health care services rendered, the greatest of the following 

amounts: 

(1) the median reimbursement rate the health benefits plan would cover for 

such services if rendered by a participating provider; 

(2) the usual, customary and reasonable rate for such services; or 

As used in this section, “usual, customary and reasonable rate” means 50 percentile of 

allowed charges for the particular health care service performed by a health care 

professional in the same or similar specialty in the same geographic area, as reported in a 

benchmarking database maintained by a nonprofit organization specified by the 

superintendent. Such organization shall not be affiliated with any health insurance carrier. 
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Benchmarks for the usual, customary and reasonable rate shall be reviewed by the 

superintendent every two years to assure fairness to providers and impact on health 

insurance premiums. The superintendent may change the benchmark threshold at his or 

her discretion after engaging in review. Such change shall be made through the rulemaking 

process. 

(3) In the case of an air ambulance service, the providers usual and customary charge. 

Note: Should a health insurance carrier believe that an air ambulance services charges are somehow 

unreasonable, their recourse is to file a complaint with the U.S. Department of Transportation (DOT) 

who has economic authority over air carriers. If the DOT finds that an air carrier is engaged in an unfair 

or deceptive practice or unfair method of competition, the DOT “shall order the air carrier . . . to stop 

the practice or method.” After notice and an opportunity for a hearing, DOT can impose civil penalties of 

up to $32,140 for each day of the violation. 49 U.S.C. §§ 46301(a), (c)(1)(A); 14 C.F.R. § 383.2(a).  

 4. Subscription Programs: 

We have concerns over the intent of Section 7 found on Page 6 related to “REBATES AND 

INDUCEMENTS–PROHIBITION” 

We are concerned that this section could be in conflict with “Membership” or “Subscription” programs 

that are commonly offered by air and ground ambulances. Typically, Subscription programs involve 

agreements by an ambulance provider to accept an annual prepaid membership fee as a prepayment of 

any co-pay or deductible owed by a patient for air ambulance services. The provider generally agrees to 

accept what insurance pays as payment in full for a member’s transport.  In addition to providing savings 

to their members, providers who establish effective subscription programs may be able to reduce their 

overall rate structure to all of their patients, including non-members.   The United Stated Office of the 

Inspector General has issued an Advisory Opinion on ambulance subscription programs (OIG Advisory 

Opinion No. 03-11) which addresses the anti-kickback implications related to a similar waiver of cost-

sharing amounts reimbursable by federal health care programs. In general, these programs are 

compliant if in the aggregate the subscription fees collected from subscribers reasonably approximate 

the amounts that the subscribers would expect to spend for cost-sharing amounts over the period 

covered by the subscription agreement. 

As these programs are directly related to “rates” prohibiting these for air ambulances in New Mexico 

would be in conflict with the ADA.  However, these programs are beneficial to both air and ground 

ambulance services and the public who freely choose to purchase them, so we suggest the addition of a 

new Subsection B as follows: 

Section 7. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] REBATES AND INDUCEMENTS–PROHIBITION.— 
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(A) A nonparticipating provider shall not, either directly or indirectly, knowingly waive, rebate, give, pay 

or offer to waive, rebate, give or pay all or part of a cost-sharing amount owed by a covered person 

pursuant to the terms of the covered person’s health benefits plan as an inducement for the covered 

person to seek a health care service from that nonparticipating provider. 

(B) Nothing in this section is intended to prohibit an air or ground ambulance service from selling 

Subscription or Membership programs that are compliant with federal guidelines related to the federal 

anti-kickback statute. 

We look forward to the opportunity for discussion of our comments, as well as other comments 

received by OSI regarding this legislative draft.  We are hopeful to be able to work with OSI on a wasy 

forward that addresses the causes of balance billing, as well as ensuring fair compensation for air 

medical services. 

Sincerely, 

 
 

Christopher Hall 

Manager, Government Affairs & Industry Relations 

PHI Air Medical, L.L.C. 

Cell: 209-210-7059 

Email: cdhall@phihelico.com 
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Comment on OSI Draft Balanced Billing Document 
 
PREFACE: 
 
NMHA thanks the Superintendent and staff for the opportunity to comment on the issue of balanced 
billing and to participate in developing a consensus bill to address the issue. 
 
The initial step in such a process would logically be to determine the magnitude of the problem to be 
addressed and do an analysis of the existing laws, regulations and remedies in place relative to the 
issue. Based on the information heretofore presented by the OSI, it is the opinion of NMHA that a more 
rigorous, detailed evaluation and analysis of the incidence and acuity of balance billing problems and 
the existing processes and tool available to resolve such problems needs to be conducted, replete with 
case study, outcomes and devoid of anecdotal comment. 
 
The scope of any potential legislation should also be evaluated in light of OSI's assertion that there are 
currently regulations in place to address and resolve emergent related balance billing issues and 
problems. If in fact such regulatory remedies exist and are not operational due to a lack of resources to 
affect them, then that problem should be identified, evaluated and resolved either before or as part of 
the development of legislation. 
 
CONTENT COMMENT: 
 
The Draft as presented needs to be submitted to the Legislative Council Service so an official 
discussion draft can be produced in accordance with NM statutes and drafting policies in order to 
facilitate a better review process and legal/policy analysis. As drafted, the document presents 
challenges to a comprehensive review. There are several instances of duplication, repetition, 
inconsistencies and contradictory provisions in the instant document. 
 
NMHA suggests using the NAIC's model legislation in lieu of the document presently available. All 
definitions should comport with those in current law and regulation in NMSA and NMAC in order to 
avoid confusion and potential conflict of laws. 
 
There are provisions included in the document that require interpretation and determination for which 
no instructive process is provided. For example, how is "approximately rendered and appropriately 
billed" to be determined or what are, "reasonable health care management techniques"? 
 
It seems that the consequences of some provisions within the document are tantamount to or would 
result in a de facto imposition of an "any willing provider" policy. Some suggested provisions such as 
the 5-day prior notification and comparative cost information requirement will have serious practical 
compliance issues and significant economic impacts. 
 
NMHA suggests that a thorough economic impact and policy analysis be conducted in conjunction with 
the development of any balanced billing legislation and that a reasonable and fair balance be struck 
among the public's interest, the health plans and provider community. 
 
Thank you again for the opportunity to participate in this endeavor. 
 
Sincerely, 
 
Jeff Dye 
President and CEO, New Mexico Hospital Association  



 
 

 
March 15, 2018 

 

 
Re: Proposed Legislation: Enacting the Surprise Billing Protection Act 

 

 
To whom it may concern, 

 
Presbyterian Health Plan, Inc. (PHP) is pleased to submit comments on the proposed legislation to 
enact the Surprise Billing Protection Act during the 2019 legislative session. Presbyterian supports OSI’s 
efforts to safeguard New Mexicans against the harm that can arise from surprise bills. Presbyterian 
suggests the following: 
 
1. Definition R. “inducement” is lacking. It makes no distinction that the party that is inducing the 

person to take a course of action stands to benefit from the course of action. We’d suggest to 
state, “…persuading another person to take a certain course of action by offering monetary or 
other valuable consideration or because the referring individual has a vested interest or 
financial relationship with the health insurance carrier or the facility or office where the person 
will or will not receive care.” 

2. Section 4, C. needs clarification. The insurance carrier is responsible for reimbursement for 
services that are “appropriately rendered and appropriately billed” but it does not make clear who 
is responsible for making the determination that the services that were provided and billed were 
appropriate. We’d suggest to add, “appropriately rendered and appropriately billed to covered 
persons as determined by the insurance carrier.” 

3. The section number preceding the Non-Emergency Services-Coverage section should be “Section 
5” instead of “Section 4.” 

4. Under A.3. of the Non-Emergency Services-Coverage section, “cover” should be changed to 
“covered.” 

5. PHP agrees that providers should receive appropriate compensation for services performed on 
behalf of New Mexicans, especially when those services are provided in emergency situations. 
However, Presbyterian worries that providing too much compensation incentivizes providers to 
remain uncontracted. We’d suggest under Section 10.B. that the word “greatest” be changed to 
“lowest” and an additional provision be added to the section to say, “Nothing in this section 
should be construed to discourage a carrier from providing a higher level of compensation for 
services rendered, when the carrier deems it appropriate.” This would give carriers more flexibility 
in payments to providers without incentivizing providers to remain uncontracted.  

6. Lastly, PHP has some concern over the survey that was conducted in order to determine some of 
the provisions in this legislation.  The study notes that there was an attempt to “mirror the 
national survey conducted by the Consumer Report National Research Center,” but regardless, 
many of the questions seem to lead the participant towards a certain answer to the question. 
Additionally, though 554 adults were surveyed, these adults were provided the survey through 
email addresses provided by “healthcare providers in the state, advocacy groups, and OSI 
distribution lists.” There is no way to know whether a carrier, provider group, or other parties of 
interest had a negative impact on the validity of the survey results nor if most of the respondents 
to the survey work in the healthcare field in some capacity.  

 
If you have any questions or require additional clarification on these comments, please feel free to 
contact me by email or phone. 

 
Sincerely, 

 

 
Allen Cooley 

Regulatory Operations Manager, Commercial 



Presbyterian Health Plan, Inc. 

9521 San Mateo Blvd. NE 

Albuquerque, NM 87113 

Ph: 505-923-6850 

Email: acooley@phs.org 
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An Act 
 

RELATING TO HEALTH COVERAGE; ENACTING THE SURPRISE BILLING 

PROTECTION ACT; PROVIDING FOR PROTECTION OF COVERED PERSONS FROM 

UNEXPECTED BILLING FROM PROVIDERS THAT DO NOT PARTICIPATE IN THE 

COVERED PERSON’S HEALTH BENEFITS PLAN; 
 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO: 

SECTION 1.   A new section of the New Mexico Insurance Code is enacted to read:” 

“[NEW MATERIAL] SHORT TITLE.—This act may be cited as the “Surprise Billing 

Protection Act.” 
 

SECTION 2.   A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] DEFINITIONS. —As used in the Surprise Billing Protection Act: 

A. “ambulance service” means any government or private transportation service 

designated and used or intended to be used for the transportation of sick or injured persons; 

B. “balance billing” means the practice wherein a provider bills a covered person for 

the difference between the provider’s billed charges and the carrier’s allowed amount; 

C. “claim” means a request from a provider for payment for health care services; 

D. “co-insurance” means a cost-sharing provision that requires a covered person to 

pay a stated percentage of medical expenses after the deductible amount, if any, was paid; co- 

insurance rates may differ for different types of services and may be subject to a maximum out- 

of-pocket limit; 

E. “copayment” means a cost-sharing provision that requires an insured person to 

pay a fixed dollar amount when health care services are received or when purchasing medicine 

after subtraction of the deductible amount, with the health care insurer paying the balance; there 

may be different co-payment requirements for different types of services and may be subject to a 

maximum out-of-pocket limit; 

F. “cost sharing” means a copayment, co-insurance, deductible or any other form of 

financial obligation of a covered person other than premium or share of premium, or any 

combination of any of these financial obligations as defined by the terms of the health benefits 

plan; 

G. “covered benefits” means the specific health care services provided under a health 

benefits plan; 

H. “covered person” means an insured, policyholder, subscriber, enrollee or other 

individual participating in a health benefits plan as a primary insured or as a dependent; 

I. “covered service” means a health care service reimbursable by a health insurance 

carrier pursuant to a health benefits plan; 

J. “deductible” means a fixed dollar amount that the covered person may be required 

to pay during the benefit period before the health care insurer begins payment for covered 

benefits; plans may have both individual and family deductibles and separate deductibles for 



3  

specific services. Plans may offer first-dollar services without requiring a covered person to first 

meet the deductible; 

K. “emergency medical condition” means a physical, mental or behavioral health 

condition that manifests itself by acute symptoms of sufficient severity, including severe pain 

that would lead a prudent layperson in that circumstance, possessing an average knowledge of 

medicine and health, to reasonably expect, in the absence of immediate medical attention, to 

result in: 

(1) placing the individual’s physical, mental or behavioral health or, with 

respect to a pregnant woman, the woman or her fetus(es)’ health in serious jeopardy; 

(2) serious impairment of bodily function; 

(3) serious impairment of any bodily organ or part; or 

(4) with respect to a pregnant woman who is having contractions: 

(a) that there is inadequate time to effect a safe transfer to another 

hospital before or after delivery; or 

(b) the transfer to another hospital may pose a threat to the health or 

safety of the woman or her fetus(es); 

L. “emergency services” means, with respect to an emergency medical condition, as 

defined in paragraph K: 

(1) a medical or mental health screening examination that is within the 

capacity of the emergency department of a facility, including ancillary services routinely 

available to the emergency department to evaluate the emergency medical, mental health, or 

behavioral health condition; and 

(2) any further medical or mental health examination and treatment to the 

extent they are within the capabilities of the staff and facilities available at the emergency 

medical facility to stabilize the patient; and 

(3) any transportation provided by ambulance to a hospital for emergency 

medical, mental or behavioral health treatment as described in this paragraph and paragraph K. 

M. “facility” means an entity providing a health care service, including: 

(1) a general, special, psychiatric or rehabilitation hospital; 

(2) an ambulatory surgical center; 

(3) a cancer treatment center; 

(4) a birth center; 

(5) an inpatient, outpatient or residential drug and alcohol treatment center; 

(6) a laboratory, diagnostic or other outpatient medical service or testing center; 

(7) a health care provider’s office or clinic; 

(8) an urgent care center; or 

(9) any other therapeutic health care setting; 

N. “health benefits plan” means a policy, contract, certificate or agreement entered 

into, offered or issued by a health insurance carrier to provide, deliver, arrange for, pay for or 

reimburse any of the costs of health care services. For purposes of the Surprise Billing Protection 

Act, “health benefits plan” does not include any of the following: 

(1) an accident-only policy; 

(2) a credit-only policy; 
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(3) a long- or short-term care or disability income policy; 

(4) a specified disease policy; 

(5) a Medicare policy; 

(6) a federal TRICARE policy, including federal civilian health and medical 

program of the uniformed services supplement policy; 

(7) a fixed indemnity policy; 

(8) a dental-only policy; 

(9) a vision-only policy; 

(10) a workers’ compensation policy; 

(11) an automobile medical payment policy; or 

(12) any other policy specified in rules of the superintendent; 

O. “health care services” means any service, supply or procedure for the diagnosis, 

prevention, cure or relief of a health condition, illness, injury or other disease and includes, to the 

extent offered by a health benefits plan, physical, mental and behavioral health care services, 

including community-based mental health services and services for developmental disability and 

developmental delay; 

P. “health insurance carrier,” “health carrier” or “carrier” means an entity subject to 

the insurance laws and regulations of this state, including a health insurance company or carrier, 

a health maintenance organization, a hospital and health service corporation, a provider service 

network, a non-profit health care plan, a third-party, or any other entity that contracts or offers to 

contract, or enters into agreements to provide, deliver, arrange for, pay for or reimburse any costs 

of health care services, or that provides, offers or administers health benefit policies and 

managed health care plans in this state; 

Q. “hospital” means a facility offering inpatient services and nursing and overnight 

care on a twenty-four-hours-per-day, seven-days-per-week basis for diagnosing, treating and 

providing medical, psychological or surgical care for three or more separate individuals who 

have a physical or mental illness, disease or injury or a rehabilitative condition or who are 

pregnant; 

R. “inducement” means the act or process of enticing or persuading another person 

to take a certain course of action; 

S. “network” means the group or groups of participating providers who have been 

contracted to provide healthcare services under a network plan; 

T. “network plan” means a health benefits plan that either requires or creates 

incentives, including financial incentives, for a covered person to use providers and facilities 

managed, owned, under contract with or employed by the health insurance carrier; 

U. “nonparticipating provider” means a provider who is not a participating provider; 

as related to covered emergency services, a facility is a nonparticipating provider if the facility 

has not contracted with a health insurance carrier to offer health care services at a specified rate; 

V. “nonpublic personal health information” means: 

(1)  health information that identifies the individual who is the subject of the 

information; or 

(2)  health information for which there is a reasonable basis to believe could be 

used to identify an individual; 

Comment [AC1]: See comment 1 
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W. “participating provider” means a provider or facility that under express contract 

with a health insurance carrier or with its contractor or subcontractor, has agreed to provide 

health care services to covered persons, with an expectation of receiving payment directly or 

indirectly from the carrier, subject to copayments, co-insurance, deductibles or other cost-sharing 

provisions. The contract between the participating provider and the carrier prohibits the 

participating provider from balance-billing covered persons; 

X. “prior authorization” or “pre-certification” means a pre-service determination 

made by a health insurance carrier regarding a covered person’s eligibility for services, medical 

necessity, benefit coverage and the location or appropriateness of services, pursuant to the terms 

of the health benefits plan; 

Y. “provider” means a health care professional, hospital or other facility licensed to 

furnish health care services; 

Z. “provider group” means an incorporation or other legal collaboration of providers 

who work together sharing responsibility for providing care, liability and resources; 

AA. “stabilize” means provide medical, mental or behavioral health treatment of an 

emergency medical condition as may be necessary to ensure, within reasonable medical 

probability, that no material deterioration of the condition is likely to result from or occur during 

the transfer of the individual to a facility or, with respect to emergency labor, to deliver, 

including the delivery of a placenta; and 

BB. “superintendent” means the superintendent of insurance, the office of 

superintendent of insurance or employees of the office of superintendent of insurance acting 

within the scope of official duties and with the superintendent’s authorization.” 
 

Section 3. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] SURPRISE BILL–DEFINED.— 

A. A surprise bill for health care services is a bill for: 

(1) an emergency medical, mental or behavioral health service or ambulance 

service provided to a covered person by a nonparticipating provider; 

(2) services rendered by a nonparticipating provider at a participating facility, 

where a participating provider is unavailable or a nonparticipating provider renders unforeseen 

services or services without the consent of the covered person; 

(3)       services rendered by a nonparticipating provider when the covered person 

was referred by a participating provider without the covered person’s written acknowledgement 

and the referral results in costs not covered by the health benefits plan. 

B. “Surprise bill” does not mean: 

(1) a bill for health care services received by a covered person when a 

participating provider was available to render such services and the insured knowingly elected to 

obtain the services from a nonparticipating health care provider without prior authorization; or 

(2) a bill received for health care services rendered by a nonparticipating 

provider to an individual with coverage through a preferred provider plan, HMO or other 

benefits plan that utilizes a process of managing health care costs so long as the health care 

services are not provided as emergency services. 
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C. Nothing in this section shall be construed to prohibit a health insurance carrier 

from appropriately utilizing reasonable health care cost management techniques.” 
 

Section 4. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall cover emergency services necessary to evaluate 

and stabilize a covered person at a participating hospital emergency department or at a 

nonparticipating hospital emergency department if a prudent layperson would reasonably believe 

that use of a participating hospital emergency department would result in a delay that would 

worsen the emergency. 

B. A health insurance carrier shall not require that prior authorization for emergency 

services be obtained by or on behalf of a covered person prior to the point of stabilization of that 

covered person if a prudent layperson would reasonably believe that an emergency medical, 

mental or behavioral health condition exists. 

C. A health insurance carrier shall reimburse nonparticipating providers for 

emergency services appropriately rendered and appropriately billed to covered persons. 

D. A health insurance carrier may impose a copayment, co-insurance or limitation of 

benefits requirement for emergency services performed by a nonparticipating provider only to 

the same extent that the copayment, co-insurance or limitation of benefits requirement applies for 

participating providers and is documented in the policy.” 
 

Section 4. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] NON-EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall provide reimbursement for and a covered person 

shall not be liable for charges and fees for covered non-emergency services rendered by a 

nonparticipating provider other than applicable copayments, co-insurance and deductibles that 

are delivered: 

(1) in a facility that has a contract with the health insurance carrier to provide 

the non-emergency services; 

(2) when the covered person at an in-network facility does not have the ability 

or opportunity to choose a participating provider who is available to provide the covered 

services; or 

(3) when medically necessary care is unavailable within a health benefits 

plan’s network, provided that medical necessity shall be determined by a covered person’s 

provider in conjunction with the cover person’s health benefits plan. 

B. Nothing in this subsection shall preclude a health insurance carrier’s use of 

reasonable medical management in providing benefits to a covered person. 

C. Except as set forth in Subsection A, nothing in this section shall preclude a 

provider from balance billing for non-emergency health care services provided by a 

nonparticipating provider to an individual with coverage through a preferred provider plan. 
 

Section 6. A new section of the New Mexico Insurance Code is enacted to read: 

Comment [AC2]: See comment 2  

Comment [AC3]: See comment 3 

Comment [AC4]: See comment 4 
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“[NEW MATERIAL] HOLD HARMLESS–COLLECTIONS REFERRALS— 

ASSIGNMENT OF BENEFITS—CREDIT AGAINST MAXIMUM OUT-OF-POCKET COST- 

SHARING AMOUNT.— 
 

A. If a covered person receives a health care service from a nonparticipating provider 

under the conditions set forth in Section 3, that provider shall not knowingly submit a surprise 

bill to the covered person for any amount in excess of the cost-sharing amounts that would have 

been imposed if the health care service had been rendered by a participating provider. The 

covered person’s health insurance carrier shall submit to the nonparticipating provider upon 

request a statement of the applicable in-network cost-sharing amounts owed by the covered 

person to the nonparticipating provider. The covered person shall be responsible for no more 

than the cost-sharing amounts that would have been due if the health care service had been 

rendered by a participating provider. 

B. A nonparticipating provider shall not refer a surprise bill to a collections agency. 

C. A health benefits plan shall allow for assignment of benefits in cases where: 

(1) a nonparticipating provider of a health care service that does not 

knowingly submit a surprise bill to a covered person is deemed to have received an assignment 

of benefits from the covered person, and any reimbursement paid to the nonparticipating 

provider by the covered person’s health benefits plan shall be paid directly to the 

nonparticipating provider. This provision waives any requirement for consent to assign benefits 

as otherwise provided pursuant to state law; and 

(2) if a covered person receives a surprise bill, the covered person may submit 

a surprise bill complaint form to his or her health insurance carrier in accordance with the 

provisions of Section 8 of the Surprise Billing Protection Act. Submission of the surprise bill 

complaint form to the carrier shall effect an assignment of the covered person’s benefits to the 

nonparticipating provider. Except in the case of insurance fraud or of services knowingly sought 

from a nonparticipating provider where qualified, participating providers were available, a health 

insurance carrier shall hold harmless a covered person who submits a surprise bill complaint 

form to the carrier against all but the in-network cost-sharing amount that would otherwise have 

been due. 

D. Any payments that are made by a covered person to non-participating providers 

under the conditions set forth in Section 3 shall be credited toward a covered person’s annual 

deductible and maximum out-of-pocket cost-sharing amounts as though paid to an in-network 

provider. 
 

Section 7. A new section of the New Mexico Insurance Code is enacted to read: 
 

“[NEW MATERIAL] REBATES AND INDUCEMENTS–PROHIBITION.—A 

nonparticipating provider shall not, either directly or indirectly, knowingly waive, rebate, give, 

pay or offer to waive, rebate, give or pay all or part of a cost-sharing amount owed by a covered 

person pursuant to the terms of the covered person’s health benefits plan as an inducement for 

the covered person to seek a health care service from that nonparticipating provider.” 
 

Section 8. A new section of the New Mexico Insurance Code is enacted to read: 
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“[NEW MATERIAL] SURPRISE BILL COMPLAINT FORM–COMMUNICATION 

BY HOSPITALS—ADVANCE NOTIFICATION OF CHARGES FOR HEALTH CARE 

SERVICES.— 
 

A. A surprise bill complaint form shall permit a covered person to declare the bill to 

be a surprise bill and to assign the covered person’s benefits to the nonparticipating provider in 

accordance with the provisions of Subsection C of Section 6 of the Surprise Billing Protection 

Act. 

B. When a covered person receives a health care service that may be subject to a 

surprise bill, each provider, facility and health insurance carrier in any way associated with the 

service shall make a good-faith effort to apprise the covered person of the protections afforded 

pursuant to the Surprise Billing Protection Act and provide to the covered person a surprise bill 

complaint form and instructions for submitting it to the covered person’s health insurance carrier. 

In addition to providing information in the evidence of coverage, the carrier shall explain the 

availability of the form on any explanation of benefits provided to the covered person. 

C. By December 31, 2019: 

(1)       all health insurance carrier’s transacting health insurance in this state shall 

post the complaint form on its website in a publicly accessible manner, shall make a printed copy 

of the form available upon request and shall notify covered persons of their rights pursuant to 

the Surprise Billing Protection Act included with explanations of benefits; and 

(2) each hospital or other facility that is physically located within this state 

shall post the following on its website in a publicly accessible manner: 

(a) along with the names and hyperlinks for direct access to the 

websites of all health benefits plans for which the hospital has a participation contract; 

(b) a statement that: 1) services may be performed in the hospital by 

participating providers as well as nonparticipating providers who may separately bill the patient; 

2) providers who perform health care services in the hospital may or may not participate in the 

same health benefits plan(s) as the hospital; and 3) prospective patients should contact their 

insurance plan in advance to determine whether the scheduled health care services provided in 

that hospital will be covered at in-network rates; 

(c) the rights of covered persons under the Surprise Billing Protection 

Act; and 
 

 

(d) instructions for contacting the superintendent. 

D. Any communication pertaining to services provided under the conditions set forth 

in Section 3 including a bill for fees and services and detailing the cost of a health care service 

subject to the Surprise Billing Protection Act shall clearly state that the covered person is 

responsible only for payment of applicable in-network cost-sharing amounts under the covered 

person’s health benefits plan 

E.        Prior to an admission to a facility or provision of health care services and upon 

request by a covered person, a health insurance carrier shall within five working days disclose 

either: 

(1)       the allowed amount of the admission or health care service(s), including 

facility fees, if the provider participates in the covered person’s health benefits plan’s network; 

or 
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(2)       if a health insurance carrier is unable to quote a specific amount as 

required by subsection 1 in advance due to the provider’s inability to predict the specific 

treatment or diagnostic code, the carrier shall: 

(a) disclose and explain the incomplete nature of the estimate; 

(b) inform the covered person of the carrier’s ability to provide an 

updated estimate once additional information is obtained; and 

(c) disclose what is known concerning: 

i.         the estimated allowed amount for a proposed admission or 

health care service(s), including facility fees, if the provider participates in the covered person’s 

health benefits plan network; or 

ii. the estimated amount that will be charged for a proposed 

admission or health care service(s), including facility fees, if the provider does not participate in 

the covered person’s health benefits plan network. 

F.        A health insurance carrier may disclose information comparing the cost for the 

requested health care service at the selected hospital with the cost for the same service at other 

hospitals within the carrier’s provider network. 

G. The requirements of Subsections D and E do not apply to unscheduled health care 

services or those scheduled fewer than five days prior to the date of the health care service.” 
 

Section 9. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] OVERPAYMENT.— 

A. If a covered person pays a nonparticipating provider more than the in-network 

cost-sharing amount for services provided under the conditions set forth in Section 3, the 

nonparticipating provider shall refund to the covered person within thirty calendar days of 

receipt any amount paid in excess of the in-network cost-sharing amount. 

B. If a nonparticipating provider has not made a full refund of any amount paid in 

excess of the in-network cost-sharing amount to the covered person within thirty calendar days 

of receipt, interest shall accrue at the rate of ten percent per year beginning with the first calendar 

day following the thirty-calendar-day period.” 
 

Section 10. A new section of the New Mexico Insurance Code is enacted to read: 

“[NEW MATERIAL] PAYMENT FOR A SURPRISE BILL.— 

A.        Under the conditions set forth in Section 3, a covered person shall be required to 

pay a nonparticipating provider only the cost-sharing amount that would be imposed for health 

care services rendered by a participating provider; and 

B. A health insurance carrier shall reimburse a covered person or a 

nonparticipating provider, as applicable, for health care services rendered, the greatest of 

the following amounts: 

(1) the median reimbursement rate the health benefits plan would cover 

for such services if rendered by a participating provider; 

(2) 125% of the amount Medicare would reimburse for such services. 

Comment [AC5]: See comment 5 
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The benchmarks for the Medicare reimbursement percentage rate shall be reviewed 

by the superintendent every two years to assure fairness to providers and impact on health 

insurance premiums.   The superintendent may change the benchmark Medicare threshold 

at his or her discretion after engaging in review. Such change shall be made through the 

rulemaking process. 
 

 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~OR~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

B. As applicable, for health care services rendered, the greatest of the following 

amounts: 

(1) the median reimbursement rate the health benefits plan would cover for 

such services if rendered by a participating provider; 

(2) the usual, customary and reasonable rate for such services; or 

As used in this section, “usual, customary and reasonable rate” means 50 percentile of 

allowed charges for the particular health care service performed by a health care 

professional in the same or similar specialty in the same geographic area, as reported in a 

benchmarking database maintained by a nonprofit organization specified by the 

superintendent. Such organization shall not be affiliated with any health insurance carrier. 

Benchmarks for the usual, customary and reasonable rate shall be reviewed by the 

superintendent every two years to assure fairness to providers and impact on health 

insurance premiums.   The superintendent may change the benchmark threshold at his or 

her discretion after engaging in review. Such change shall be made through the rulemaking 

process. 

 
C. Any reimbursement paid to a nonparticipating provider shall denote which of the 

methods allowed by subsection B of this section was used for calculating the amount. 

The health insurance carrier shall pay the nonparticipating provider or covered person in 

accordance with prompt payment requirements of applicable state and federal law. 

D. Calculation of the date of health insurance carrier’s receipt of the bill shall align 

with the prompt payment requirements of applicable state and federal law.” 

 
Section 11. A new section of the New Mexico Insurance Code is enacted to read: 

 

“[NEW MATERIAL] PRIVATE CAUSE OF ACTION.—Nothing in the Surprise Billing 

Protection Act shall be construed to create or imply a private cause of action for a violation of 

the act.” 
 

Section 12. A new section of the New Mexico Insurance Code is enacted to read: 
 

“[NEW MATERIAL] RULEMAKING.—The superintendent shall promulgate rules as 

may be necessary to appropriately implement the provisions of the Surprise Billing Protection 

Act, including creation of a Surprise Billing complaint form.” 
 

Section 13. A new section of the New Mexico Insurance Code is enacted to read: 

Comment [AC6]: See comment 5 
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“[NEW MATERIAL] SEVERABILITY.—If any part or application of the Surprise 

Billing Protection Act is held invalid, the remaining parts of its applications to other situations or 

persons shall not be affected.” 
 

Section 14. A new section of the New Mexico Insurance Code is enacted to read: 
 

“[NEW MATERIAL] APPLICABILITY. —The provisions of the Surprise Billing 

Protection Act apply to the following types of health coverage delivered or issued for delivery in 

this state: 
 

A. group health coverage governed by the provisions of the Health Care Purchasing 

Act, as set forth at …; 

B. individual health insurance policies, health benefits plans and certificates of 

insurance governed by the provisions of Chapter 59A, Article 22 NMSA 1978; 

C. group and blanket health insurance policies, health benefits plans and certificates 

of insurance governed by the provisions of Chapter 59A, Article 23 NMSA 1978; 

D. individual and group health maintenance organization contracts governed by the 

provisions of the Health Maintenance Organization Law; and 

E. individual and group nonprofit health benefits plans governed by the provisions of 

the Nonprofit Health Care Plan Law.” 
 

Section 15. A new section of the New Mexico Insurance Code is enacted to read: 
 

“[NEW MATERIAL] EFFECTIVE DATE.—The effective date of the provisions of 

this act is October 1, 2019.” 
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VIA EMAIL to: Communications.OSI@state.nm.us and to- Paige.Duhamel@state.nm.us  

 
March 16, 2018 
 
Office of Superintendent of Insurance 
c/o Paige Duhamel, Esq. 
1120 Paseo de Peralta, Room 433 
Santa Fe, NM 87501-2747 
 

 

 
Re: Comments on OSI Draft Legislation - Surprise Billing Protection Act  

 
Dear Ms. Duhamel: 
 
Thank you for allowing Blue Cross and Blue Shield of New Mexico (BCBSNM) an 
opportunity to respond to the latest version of the OSI’s draft surprise billing legislation, 
entitled “Surprise Billing Projection Act” (Act).  We have attached a redline version of the 
draft legislation which includes BCBSNM’s comments and suggested revisions.  Below are a 
few points we would like to emphasize: 
 

A. We noticed that definitions of some terms may not be consistent with already-existing 
statutory or regulatory definitions of the same terms.  We have tried to include in our 
comments a notation where already-existing definitions could be inserted, but also 
suggest that the OSI survey all terms to make sure there are no other definitions that 
may contradict what is set forth in this proposed Act.   
 

B. You will see from our comments that BCBSNM intends to alleviate any 
misunderstanding or question as to what qualifies as a “surprise bill.” Thus, we have 
suggested revisions to definitions of “surprise bill” and “facility,” as well as Section 5 
which addresses coverage for non-emergency services and Section 8 which addresses 
member complaint forms.  
 

C. Language regarding assignment of benefits and direction of pay to non-participating 
providers is unnecessary because other sections of the proposed bill include language 
that would hold insureds harmless for surprise bills.  
 

D. As for direction of pay, it is BCBSNM’s position that claim payment with regard to 
out-of-network services shall continue to be made to the member.  Otherwise, a 
different approach could be inconsistent with member benefit plans and/or dilute a 
benefit currently possessed by contracted providers. 
 

mailto:Communications.OSI@state.nm.us
mailto:Paige.Duhamel@state.nm.us


            
E. We see that in certain sections there are obligations/responsibilities placed upon 

providers, however we did not see how the OSI or the State will enforce such 
provisions.   More discussion may be necessary on this subject.   
 

F. More discussion is also likely necessary as to whether and how pre-service estimates 
are to be provided to members.  If this language survives, then an obligation should be 
placed on the provider to give an estimated claim to the carrier so the carrier can 
calculate the estimated coverage and payment amounts.  Regardless of how the 
mechanics of this process may end up, it will likely increase the administrative burden 
and costs of carriers (and providers, as well). 

 
Thank you again for the opportunity to provide these comments.  Please let me know if you 
require additional information or if you would like to discuss further.  
 
Sincerely, 
 
 
 
Janice Torrez 
Divisional Vice President  
& Chief of Staff 
 
 
Cc:    
Brian Charlton, Legal, BCBSNM 
 



1  

[BCBSNM COMMENTS 03-16-18] 
 

An Act 

RELATING TO HEALTH COVERAGE; ENACTING THE SURPRISE BILLING 
PROTECTION ACT; PROVIDING FOR PROTECTION OF COVERED PERSONS FROM 
UNEXPECTED BILLING FROM PROVIDERS THAT DO NOT PARTICIPATE IN THE 

COVERED PERSON’S HEALTH BENEFITS PLAN; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO: 

SECTION 1.   A new section of the New Mexico Insurance Code is enacted to read:” 

 “[ NEW MATER IA L] SHORT TITLE.—This act may be cited as the “Surprise Billing 
Protection Act.” 

SECTION 2.   A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] DEFINITIONS. —As used in the Surprise Billing Protection Act: 

A. “ambulance service” means any government or private transportation service 
designated and used or intended to be used for the emergency transportation of sick or 
injured persons; 

B. “balance billing” means the practice wherein a provider bills a covered person for 
the difference between the provider’s billed charges and the carrier’s allowed amount; 

C. “claim” means a request from a provider for payment for health care services; 
D. “co-insurance” means a cost-sharing provision that requires a covered person to 

pay a stated percentage of medical expenses after the deductible amount, if any, was paid; co- 
insurance rates may differ for different types of services and may be subject to a maximum out- 
of-pocket limit; 

E. “copayment” means a cost-sharing provision that requires an insured person to 
pay a fixed dollar amount when health care services are received or when purchasing medicine 
after subtraction of the deductible amount, with the health care insurer paying the balance; there 
may be different co-payment requirements for different types of services and may be subject to a 
maximum out-of-pocket limit; 

F. “cost sharing” means a copayment, co-insurance, deductible or any other form of 
financial obligation of a covered person other than premium or share of premium, or any 
combination of any of these financial obligations as defined by the terms of the health benefits 
plan; 

G. “covered benefits” means the specific health care services provided covered under 
a health benefits plan; 

H. “covered person” means an insured, policyholder, subscriber, enrollee or other 
individual participating in a health benefits plan as a primary insured or as a dependent; 

I. “covered service” means a health care service reimbursable by a health insurance 
carrier pursuant to a health benefits plan; 

J. “deductible” means a fixed dollar amount that the covered person may be required 
to pay during the benefit period before the health care insurer begins payment for covered 
benefits; plans may have both individual and family deductibles and separate deductibles for 

Commented [HU1]: This language is very broad. The 
definition should be limited to only emergency transport. 

Commented [HU2]: The application of co-insurance 
occurs even before the satisfaction of the deductible 
amount. 

Commented [HU3]: The application of a copayment 
occurs even before the satisfaction of the deductible 
amount. 

Commented [HU4]: The health insurer does not 
necessarily pay the balance; benefits are provided in terms 
of “allowables.” 

Commented [HU5]: The definition is duplicative of 
“covered benefits.” 
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specific services. Plans may offer first-dollar services without requiring a covered person to first 
meet the deductible; 

K. “emergency medical condition” means a physical, mental or behavioral health 
condition that manifests itself by acute symptoms of sufficient severity, including severe pain 
that would lead a prudent layperson in that circumstance, possessing an average knowledge of 
medicine and health, to reasonably expect, in the absence of immediate medical attention, to 
result in: 

(1) placing the individual’s physical, mental or behavioral health or, with 
respect to a pregnant woman, the woman or her fetus(es)’ health in serious jeopardy; 

(2) serious impairment of bodily function; 
(3) serious impairment of any bodily organ or part; or 
(4) with respect to a pregnant woman who is having contractions: 

(a) that there is inadequate time to effect a safe transfer to another 
hospital before or after delivery; or 

(b) the transfer to another hospital may pose a threat to the health or 
safety of the woman or her fetus(es);  
the sudden onset of what reasonably appears to be a medical condition that manifests itself by 
symptoms of sufficient severity, including severe pain, that the absence of immediate medical 
attention could be reasonably expected by a reasonable layperson to result in jeopardy to a 
person's health, serious impairment of bodily functions, serious dysfunction of a bodily organ 
or part or disfigurement to a person; 

L. “emergency services” means health care procedures, treatments or services 
delivered to a covered person for an, with respect to an emergency medi    cal condition, as 
defined in paragraph K: 

(1) a medical or mental health screening examination that is within the 
capacity of the emergency department of a facility, including ancillary services routinely 
available to the emergency department to evaluate the emergency medical, mental health, or 
behavioral health condition; and 

(2) any further medical or mental health examination and treatment to the 
extent they are within the capabilities of the staff and facilities available at the emergency 
medical facility to stabilize the patient; and 

(3) any transportation provided by ambulance to a hospital for emergency 
medical, mental or behavioral health treatment as described in this paragraph and paragraph K. 

M. “facility” means an entity providing a health care service, including: 
(1) a general, special, psychiatric or rehabilitation hospital; 
(2) an ambulatory surgical center; 
(3) a cancer treatment center; 
(4) a birth center; 
(5) an inpatient, outpatient or residential drug and alcohol treatment center; 
(6) a laboratory, diagnostic or other outpatient medical service or testing center; 
(7) a health care provider’s office or clinic; 
(2) an urgent care center; or 
(3) any other therapeutic health care setting; emergency department. 

N. “health benefits plan” means a policy, contract, certificate or agreement entered 
into, offered or issued by a health insurance carrier to provide, deliver, arrange for, pay for or 

Commented [HU6]: For consistency the definition of 
“emergency medical condition” should be the same as set 
forth in NMSA 1978, Section 59A-57-3(D). 

Commented [HU7]: For consistency the definition of 
“emergency services” should be the same as set forth in 
NMSA 1978, Section 59A-57-3(D). 
 

Commented [HU8]: This definition is overly broad.  
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reimburse any of the costs of health care services. For purposes of the Surprise Billing Protection 
Act, “health benefits plan” does not include any of the following: 

(1) an accident-only policy; 
(2) a credit-only policy; 
(3) a long- or short-term care or disability income policy; 
(4) a specified disease policy; 
(5) a Medicare policy; 
(6) a federal TRICARE policy, including federal civilian health and medical 

program of the uniformed services supplement policy; 
(7) a fixed indemnity policy; 
(8) a dental-only policy; 
(9) a vision-only policy; 
(10) a workers’ compensation policy; 
(11) an automobile medical payment policy; or 
(12) any other policy specified in rules of the superintendent; 

O. “health care services” means any service, supply or procedure for the diagnosis, 
prevention, cure or relief of a health condition, illness, injury or other disease and includes, to the 
extent offered by a health benefits plan, physical, mental and behavioral health care services, 
including community-based mental health services and services for developmental disability and 
developmental delay; 

P. “health insurance carrier,” “health carrier” or “carrier” means an entity subject to 
the insurance laws and regulations of this state, including a health insurance company or carrier, 
a health maintenance organization, a hospital and health service corporation, a provider service 
network, a non-profit health care plan, a third-party, or any other entity that contracts or offers to 
contract, or enters into agreements to provide, deliver, arrange for, pay for or reimburse any costs 
of health care services, or that provides, offers or administers health benefit policies and 
managed health care plans in this state; 

Q. “hospital” means a facility offering inpatient services and nursing and overnight 
care on a twenty-four-hours-per-day, seven-days-per-week basis for diagnosing, treating and 
providing medical, psychological or surgical care for three or more separate individuals who 
have a physical or mental illness, disease or injury or a rehabilitative condition or who are 
pregnant; 

R. “inducement” means the act or process of enticing or persuading another person 
to take a certain course of action; 

S. “network” means the group or groups of participating providers who have been 
contracted to provide healthcare services under a network plan; 

T. “network plan” means a health benefits plan that either requires or creates 
incentives, including financial incentives, for a covered person to use providers and facilities 
managed, owned, under contract with or employed by the health insurance carrier; 

U. “nonparticipating provider” means a provider who is not a participating provider; 
as related to covered emergency services, a facility is a nonparticipating provider if the facility 
has not contracted with a health insurance carrier to offer health care services at a specified rate; 

V. “nonpublic personal health information” means: 
(1) health information that identifies the individual who is the subject of the 

Commented [HU9]: This definition is unnecessary 
because this term is not found in this proposed bill. 



10  

information; or 
(2) health information for which there is a reasonable basis to believe could be 

used to identify an individual; 
W. “participating provider” means a provider or facility that under express contract 

with a health insurance carrier or with its contractor or subcontractor, has agreed to provide 
health care services to covered persons, with an expectation of receiving payment directly or 
indirectly from the carrier, subject to copayments, co-insurance, deductibles or other cost-sharing 
provisions. The contract between the participating provider and the carrier prohibits the 
participating provider from balance-billing covered persons; Generally, the participating 
provider’s participation agreement prohibits the participating provider from balance-billing for 
covered services.  

X. “prior authorization” or “pre-certification” means a pre-service determination 
made by a health insurance carrier regarding a covered person’s eligibility for services, medical 
necessity, benefit coverage and the location or appropriateness of services, pursuant to the terms 
of the health benefits plan; 

Y. “provider” means a health care professional, hospital or other facility licensed to 
furnish health care services; 

Z. “provider group” means an incorporation or other legal collaboration of providers 
who work together sharing responsibility for providing care, liability and resources; 

AA. “stabilize” means provide medical, mental or behavioral health treatment of an 
emergency medical condition as may be necessary to ensure, within reasonable medical 
probability, that no material deterioration of the condition is likely to result from or occur during 
the transfer of the individual to a facility or, with respect to emergency labor, to deliver, 
including the delivery of a placenta; and 

BB. “superintendent” means the superintendent of insurance, the office of 
superintendent of insurance or employees of the office of superintendent of insurance acting 
within the scope of official duties and with the superintendent’s authorization.” 

Section 3. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] SURPRISE BILL–DEFINED.— 

A. A surprise bill for health care services, except as limited in Section 3(B)(2) below, 
is a bill for: 

(1) an emergency medical, mental or behavioral health service or ambulance 
service provided to a covered person by a nonparticipating provider; 

(1) services rendered by a nonparticipating provider at a participating facility, 
where a participating provider is unavailable or a nonparticipating provider renders unforeseen 
services or services without the consent of the covered person; 

(2) services rendered by a nonparticipating provider when the covered person 
was referred by a participating provider without the covered person’s written acknowledgement 
and the referral results in costs not covered by the health benefits plan. 

B. “Surprise bill” does not mean: 
(1) a bill for health care services received by a covered person when a 

participating provider was available to render such services and the insured knowingly elected to 
obtain the services from a nonparticipating health care provider without prior authorization; or 

Commented [HU10]: This definition is unnecessary 
because this term is not found in this proposed bill. 

Commented [HU11]: NMSA 1978, Section 59A-22A-5A(1) 
and 59A-57-4(B)(3)(d) hold members harmless from 
incurring additional costs for seeking out of network 
emergency care.  

Commented [HU12]: Members can access provider 
directories with information regarding participating 
providers. Furthermore, this places no responsibility on the 
participating provider to seek the person’s written 
acknowledgement; in fact it may be a disincentive to secure 
such an acknowledgment.  
As such, this section may enable a participating provider to 
constructively include a nonparticipating provider into a 
health benefits plan’s network, without the corresponding 
obligations of being an in network provider. 
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(2) a bill received for health care services rendered by a nonparticipating 
provider to an individual with coverage through a preferred provider plan, HMO or other 
benefits plan that utilizes a process of managing health care costs so long as the health care 
services are not provided as emergency services. 

C. Nothing in this section shall be construed to prohibit a health insurance carrier 
from appropriately utilizing reasonable health care cost management techniques.” 

Section 4. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall cover emergency services necessary to evaluate 
and stabilize a covered person at a participating hospital emergency department or at a 
nonparticipating hospital emergency department if a prudent layperson would reasonably believe 
that emergency services are necessary and that use of a participating hospital emergency 
department would result in a delay that would worsen the emergency. 

B. A health insurance carrier shall not require that prior authorization for emergency 
services be obtained by or on behalf of a covered person prior to the point of stabilization of that 
covered person if a prudent layperson would reasonably believe that an emergency medical, 
mental or behavioral health condition exists. 

C. A health insurance carrier shall reimburse nonparticipating providers per 
a member’s benefit plan for emergency services appropriately rendered and 
appropriately billed to covered persons 

D. A health insurance carrier may impose a copayment, co-insurance or limitation of 
benefits requirement for emergency services performed by a nonparticipating provider only to 
the same extent that the copayment, co-insurance or limitation of benefits requirement applies for 
participating providers and is documented in the policy.” 

Section 54. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] NON-EMERGENCY SERVICES–COVERAGE.— 

A. A health insurance carrier shall provide reimbursement for and a covered person 
shall not be liable for charges and fees for covered non-emergency services rendered by a 
nonparticipating provider other than applicable copayments, co-insurance and deductibles that 
are delivered: 

(1) in a facility that has a contract with the health insurance carrier to provide 
the non-emergency services; 

(2) when the covered person at an in-network facility does not have the ability 
or opportunity to choose a participating provider who is available to provide the covered 
services; or 

(3) when medically necessary care is unavailable within a health benefits 
plan’s network, provided that medical necessity shall be determined by a covered person’s 
provider in conjunction with the cover person’s health benefits plan. 

B. Nothing in this subsection shall preclude a health insurance carrier’s use of 
reasonable medical management in providing benefits to a covered person. 

C. Except as set forth in Subsection A, nothing in this section shall preclude a 
provider from balance billing for non-emergency health care services provided by a 

Commented [HU13]: Direct pay to nonparticipating 
providers would be inappropriate and inconsistent with a 
member’s benefits plan. 

Commented [HU14]: The circumstance addressed in 
Subsection 1 is covered within Subsection 2 

Commented [HU15]: This section is unnecessary because 
this circumstance is addressed by current network access 
regulations, 13.10.22.8(E) NMRA. 
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nonparticipating provider to an individual with coverage through a preferred provider plan, 
HMO, or other benefits plan that utilizes a process of managing health care costs. 

Section 6. A new section of the New Mexico Insurance Code is enacted to read: 
 “[ NEW MATER IA L] HOLD HARMLESS–COLLECTIONS REFERRALS— 

ASSIGNMENT OF BENEFITS—CREDIT AGAINST MAXIMUM OUT-OF-POCKET COST- 
SHARING AMOUNT.— 

A. If a covered person receives a health care service from a nonparticipating provider 
under the conditions set forth in Section 3, that provider shall not knowingly submit a surprise 
bill to the covered person for any amount in excess of the cost-sharing amounts that would have 
been imposed if the health care service had been rendered by a participating provider. The 
covered person’s health insurance carrier shall submit to the nonparticipating provider upon 
request a statement of the applicable in-network cost-sharing amounts owed by the covered 
person to the nonparticipating provider. The covered person shall be responsible for no more 
than the cost-sharing amounts that would have been due if the health care service had been 
rendered by a participating provider. 

B. A nonparticipating provider shall not refer a surprise bill to a collections agency. 
C. A health benefits plan shall allow for assignment of benefits in cases where: 

(1) a nonparticipating provider of a health care service that does not 
knowingly submit a surprise bill to a covered person is deemed to have received an assignment 
of benefits from the covered person, and any reimbursement paid to the nonparticipating 
provider by the covered person’s health benefits plan shall be paid directly to the 
nonparticipating provider. This provision waives any requirement for consent to assign benefits 
as otherwise provided pursuant to state law; and  

C.  if a covered person receives a surprise bill, the covered person may submit a 
surprise bill complaint form to his or her health insurance carrier in accordance with the 
provisions of Section 8 of the Surprise Billing Protection Act. Submission of the surprise bill 
complaint form to the carrier shall effect an assignment of the covered person’s benefits to the 
nonparticipating provider. Except in the case of insurance fraud or of services knowingly 
sought from a nonparticipating provider where qualified, participating providers were 
available, a health insurance carrier shall hold harmless a covered person who submits a 
surprise bill complaint form to the carrier against all but the in-network cost-sharing amount 
that would otherwise have been due. 

D. Any payments that are made by a covered person to non-participating providers 
under the conditions set forth in Section 3 shall be credited toward a covered person’s annual 
deductible and maximum out-of-pocket cost-sharing amounts as though paid to an in-network 
provider. 

Section 7. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] REBATES AND INDUCEMENTS–PROHIBITION.—A 
nonparticipating provider shall not, either directly or indirectly, knowingly waive, rebate, give, 
pay or offer to waive, rebate, give or pay all or part of a cost-sharing amount owed by a covered 
person pursuant to the terms of the covered person’s health benefits plan as an inducement for 
the covered person to seek a health care service from that nonparticipating provider.” 

Commented [HU16]: This exception should not be 
limited to only preferred provider plans and should include 
HMos and other similar managed health care plans as is 
listed in Section 3(B)(2) 

Commented [HU17]: The above sections hold members 
harmless for surprise bills and as such, the following 
sections, which seek to assign benefits and direct payments 
to nonparticipating providers are unnecessary to protect the 
members from the costs incurred by surprise bills.  
 
If implemented as drafted, this may have the unintended 
effect of incentivizing providers to terminate their network 
contracts. 

Commented [HU18]: See comment above requesting 
that this section be removed.  
 
To the extent this part of the section remains, a health 
insurance carrier would be unable to determine whether or 
not a nonparticipating provider “knowingly” submitted a 
surprise bill.  

Commented [HU19]:  See comment above requesting 
that this section be removed.  
 
To the extent this part of the section remains, providers 
participate on health plan networks for volume, steerage, 
and direct payment from the carrier. Hospital based 
providers are guaranteed volume by virtue of their practice 
location. Automatic assignment of benefits removes an 
important incentive to encourage network participation.  

Commented [HU20]: See comment above requesting 
that this section be removed.  
 
To the extent this part of the section remains, this provision 
automatically deems benefits assigned to the 
nonparticipating provider when the member submits a 
surprise bill complaint form. Suggest removing this section.  
 

Commented [HU21]: We support the effort to guard 
against inducement for covered persons to seek services 
from a nonparticipating provider. However, it appears that 
there is no penalty imposed here.  
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Section 8. A new section of the New Mexico Insurance Code is enacted to read: 
 “[ NEW MATER IA L] SURPRISE BILL COMPLAINT FORM–COMMUNICATION 

BY HOSPITALS—ADVANCE NOTIFICATION OF CHARGES FOR HEALTH CARE 
SERVICES.— 

A. A surprise bill complaint form shall permit a covered person to declare the bill 
to be a surprise bill. and to assign the covered person’s benefits to the nonparticipating 
provider in accordance with the provisions of Subsection C of Section 6 of the Surprise Billing 
Protection Act. 

B. When a covered person receives a health care service that may be subject to a 
surprise bill, each provider, facility and health insurance carrier in any way associated with the 
service shall make a good-faith effort to apprise the covered person of the protections afforded 
pursuant to the Surprise Billing Protection Act and provide to the covered person a surprise bill 
complaint form and instructions for submitting it to the covered person’s health insurance carrier. 
In addition to providing information in the evidence of coverage, the carrier shall explain the 
availability of the form on any explanation of benefits provided to the covered person. 

C. By December 31, 2019: 
(1) all health insurance carrier’s transacting health insurance in this state shall 

post the complaint form on its website in a publicly accessible manner, shall make a printed copy 
of the form available upon request and shall notify covered persons of their rights pursuant to 
the Surprise Billing Protection Act included with explanations of benefits; and 

(2) each hospital or other facility that is physically located within this state 
shall post the following on its website in a publicly accessible manner: 

(a) along with the names and hyperlinks for direct access to the 
websites of all health benefits plans for which the hospital has a participation contract; 

(b) a statement that: 1) services may be performed in the hospital by 
participating providers as well as nonparticipating providers who may separately bill the patient; 
2) providers who perform health care services in the hospital may or may not participate in the 
same health benefits plan(s) as the hospital; and 3) prospective patients should contact their 
insurance plan in advance to determine whether the scheduled health care services provided in 
that hospital will be covered at in-network rates; 

(c) the rights of covered persons under the Surprise Billing Protection 
Act; and 

(d) instructions for contacting the superintendent. 
D. Any communication pertaining to services provided under the conditions set forth 

in Section 3 including a bill for fees and services and detailing the cost of a health care service 
subject to the Surprise Billing Protection Act shall clearly state that the covered person is 
responsible only for payment of applicable in-network cost-sharing amounts under the covered 
person’s health benefits plan 

E. Prior to an admission to a facility or provision of health care services and upon 
request by a covered person, a health insurance carrier shall within five working days disclose 
either: 

(1) the allowed amount of the admission or health care service(s), including 
facility fees, if the provider participates in the covered person’s health benefits plan’s network; 
or 

Commented [HU22]: We recommend that the OSI add a 
provision allowing a carrier to challenge complaint forms in 
instances where the member did not receive a surprise bill 
as defined under the Act.  

Commented [HU23]: We recommend that the OSI 
remove all references to assignment of benefits. See above 
comments. 

Commented [HU24]: We recommend that the OSI 
remove Subsection E. Pre-service estimates may be 
inaccurate, and members may be confused and feel misled. 
The actual services provided drive the cost and it is not 
always possible to predict what services will be provided. 
The carrier may not know the providers charges for a given 
service as these change regularly and the charge can drive 
payment rates. 
 
If the section is not removed, the OSI should include a 
provision requiring the provider to give an estimated claim 
to the carrier to calculate the estimated coverage and 
payment amounts. 
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(2) if a health insurance carrier is unable to quote a specific amount as 
required by subsection 1 in advance due to the provider’s inability to predict the specific 
treatment or diagnostic code, the carrier shall: 

(a) disclose and explain the incomplete nature of the estimate; 
(b) inform the covered person of the carrier’s ability to provide an 

updated estimate once additional information is obtained; and 
(c) disclose what is known concerning: 

i. the estimated allowed amount for a proposed admission or 
health care service(s), including facility fees, if the provider participates in the covered person’s 
health benefits plan network; or 

ii. the estimated amount that will be charged for a proposed 
admission or health care service(s), including facility fees, if the provider does not participate in 
the covered person’s health benefits plan network. 

F. A health insurance carrier may disclose information comparing the cost for the 
requested health care service at the selected hospital with the cost for the same service at other 
hospitals within the carrier’s provider network. 

G. The requirements of Subsections D and E do not apply to unscheduled health care 
services or those scheduled fewer than five days prior to the date of the health care service.” 

Section 9. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] OVERPAYMENT.— 

A. If a covered person pays a nonparticipating provider more than the in-network 
cost-sharing amount for services provided under the conditions set forth in Section 3, the 
nonparticipating provider shall refund to the covered person within thirty calendar days of 
receipt any amount paid in excess of the in-network cost-sharing amount. 

B. If a nonparticipating provider has not made a full refund of any amount paid in 
excess of the in-network cost-sharing amount to the covered person within thirty calendar days 
of receipt, interest shall accrue at the rate of ten percent per year beginning with the first calendar 
day following the thirty-calendar-day period.” 

Section 10. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] PAYMENT FOR A SURPRISE BILL.— 

A.   Under the conditions set forth in Section 3, a covered person shall be required to pay 
a nonparticipating provider only the cost-sharing amount that would be imposed for health care 
services rendered by a participating provider; and 

B. A health insurance carrier shall reimburse a covered person or a 
nonparticipating provider, as applicable, for health care services rendered, the greatest of 
the following amounts: 

(1) the median reimbursement rate the health benefits plan would cover 
for such services if rendered by a participating provider; 

(2) 125% of the amount Medicare would reimburse for such services. 
The benchmarks for the Medicare reimbursement percentage rate shall be reviewed by the 
superintendent every two years to assure fairness to providers and impact on health 
insurance premiums.   The superintendent may change the benchmark Medicare threshold 

Commented [HU25]: “Fairness” is a subjective term. 
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at his or her discretion after engaging in review. Such change shall be made through the 
rulemaking process. 

 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~OR~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

B. As applicable, for health care services rendered, the greatest of the following 
amounts: 

(1) the median reimbursement rate the health benefits plan would cover for 
such services if rendered by a participating provider; 

(2) the usual, customary and reasonable rate for such services; or 
As used in this section, “usual, customary and reasonable rate” means 50 percent of 
allowed charges for the particular health care service performed by a health care 
professional in the same or similar specialty in the same geographic area, as reported in a 
benchmarking database maintained by a nonprofit organization specified by the 
superintendent. Such organization shall not be affiliated with any health insurance carrier. 
Benchmarks for the usual, customary and reasonable rate shall be reviewed by the 
superintendent every two years to assure fairness to providers and impact on health 
insurance premiums.   The superintendent may change the benchmark threshold at his or 
her discretion after engaging in review. Such change shall be made through the rulemaking 
process. 

 
C. Any reimbursement paid to a nonparticipating provider shall denote which of the 

methods allowed by subsection B of this section was used for calculating the amount. 
The health insurance carrier shall pay the nonparticipating provider or covered person in 
accordance with prompt payment requirements of applicable state and federal law. 

D. Calculation of the date of health insurance carrier’s receipt of the bill shall align 
with the prompt payment requirements of applicable state and federal law.” 

 
Section 11. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] PRIVATE CAUSE OF ACTION.—Nothing in the Surprise Billing 
Protection Act shall be construed to create or imply a private cause of action for a violation of the 
act.” 

Section 12. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IAL] RULEMAKING.—The superintendent shall promulgate rules as 
may be necessary to appropriately implement the provisions of the Surprise Billing Protection 
Act, including creation of a Surprise Billing complaint form.” 

Section 13. A new section of the New Mexico Insurance Code is enacted to read: 
 “[ NEW MATER IA L] SEVERABILITY.—If any part or application of the Surprise 

Billing Protection Act is held invalid, the remaining parts of its applications to other situations or 
persons shall not be affected.” 

Section 14. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATER IA L] APPLICABILITY. —The provisions of the Surprise Billing 
Protection Act apply to the following types of health coverage delivered or issued for delivery in 

Commented [HU26]: Although not explicitly stated, the 
language of this section appears to extend prompt payment 
requirements to nonparticipating providers for surprise bills. 
Extending these protections to non-participating providers 
would further diminish the incentive for providers to 
contract with carriers. 
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this state: 

A. group health coverage governed by the provisions of the Health Care Purchasing 
Act, as set forth at …; 

B. individual health insurance policies, health benefits plans and certificates of 
insurance governed by the provisions of Chapter 59A, Article 22 NMSA 1978; 

C. group and blanket health insurance policies, health benefits plans and certificates 
of insurance governed by the provisions of Chapter 59A, Article 23 NMSA 1978; 

D. individual and group health maintenance organization contracts governed by the 
provisions of the Health Maintenance Organization Law; and 

E. individual and group nonprofit health benefits plans governed by the provisions of 
the Nonprofit Health Care Plan Law.” 

Section 15. A new section of the New Mexico Insurance Code is enacted to read: 

 “[ NEW MATERIAL] EFFECTIVE DATE.—The effective date of the provisions of 
this act is October 1, 2019.” 



 

Comments on Surprise Billing Draft Legislation 
Submitted on behalf of the Health Action NM Policy Committee 

 
Dear Superintendent Franchini, 
 
Health Action NM thanks you and your staff for taking the initiative on addressing the critical 
issue of surprise medical bills. We appreciate the opportunity to comment on the most recent 
draft of legislation released by the New Mexico Office of the Superintendent (OSI). 
 
Once thought to be a rare problem, surprise billing has become a major issue for consumers in 
New Mexico and throughout the nation. Even when a person maintains their coverage and 
obtains care at in-network facilities, it is common for them to receive a bill for services that were 
understood to be covered under the individual’s policy. As your agency’s recent study revealed, 
“approximately 20% of privately insured respondents received a surprise medical bill, defined as 
a medical bill they were not expecting to pay or where the health plan paid less than expected. 
These rates were higher for those who had surgery (36%) or had a visit to the emergency room 
(55%).”  
 
In the best case scenario, when a consumer receives a surprise bill they must undertake an 
onerous appeals process or identify the appropriate regulatory body in order to file a formal 
complaint. But all too often, consumers do not know their options for recourse and simply pay 
the bill. In fact, 33% of consumers in New Mexico who received a surprise bill paid it without 
taking any action with their doctor, insurance carrier, or OSI. OSI’s survey also found that of the 
67% who did take action to address the surprise bill, just 22% were fully satisfied with the result 
of their inquiry. 
 
As New Mexico’s leading consumer advocacy organization, Health Action NM believes that 
consumers shouldn’t have to be health-system experts to make their insurance work the way it 
is supposed to. Instead, the system should be designed to guarantee that covered individuals 
can focus on their health without bearing the responsibility of navigating the complexities of 
insurer-to-provider arrangements. The legislation drafted by OSI would bring New Mexico closer 
to this reality. Health Action NM has recommendations on how the legislation can be improved 
to better protect consumers while taking into consideration the concerns of carriers and 
providers. 
 
Health Action NM suggests the following principles to guide legislative solutions to the issue of 
surprise billing:  
 

1) Do not place the burden on consumers. 
a) Guarantee that consumers do not receive surprise bills by requiring that all health 

service payment interactions occur between the provider and carrier, with the 
exception of contractual out-of-pocket expenses, such as deductibles, 
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co-payments, coinsurance, or written agreements between a provider and patient 
who is in a position to consent to services that are understood to be 
out-of-network. 

b) When a provider accidentally balance bills out-of-network charges to a covered 
consumer, the bill should include information about how to detect a surprise bill 
and options for recourse. 

c) Providers and carriers should have clear guidelines and standardized notification 
forms that make clear when a non-emergency service is provided out-of-network. 

2) Ensure fair, transparent, and predictable payment rates 
a) Payment rates should not contribute to increased premiums. 
b) Payment rates should be designed to deter providers from sending a surprise bill 

to an insured individual. 
3) Ensure both emergency and non-emergency services are subject to surprise 

billing rules for all plans that OSI regulates, including PPOs. 
a) All consumers, regardless of the the type of plan in which they are enrolled, 

whose plans are under OSI’s regulatory authority should be protected against 
surprise billing. 

 
Non-Emergency Surprise Bills 
 
Section 3(A) adequately describes what constitutes surprise billing. However, Section 3(B)2, 
which defines what is not considered a surprise bill for non-emergency services, appears to 
contradict Section 5. In addition, Section 5(C) appears to withhold protection from balance 
billing for all non-emergency services for consumers enrolled in a preferred provider plan. 
Excluding those enrolled in preferred provider plans does not confer adequate protection for 
New Mexicans, especially those residing in rural areas of the state, who may need to travel long 
distances to access health care and face extremely limited local provider networks.  
 

Section 3: 
B. “Surprise bill” does not mean:  

(2) a bill received for health care services rendered by a nonparticipating 
provider to an individual with coverage through a preferred provider plan, 
HMO or other benefits plan that utilizes a process of managing health 
care costs so long as the health care services are not provided as 
emergency services. 

Section 5: 
A. A health insurance carrier shall provide reimbursement for and a covered 
person shall not be liable for charges and fees for covered non-emergency 
services rendered by a nonparticipating provider other than applicable 
copayments, co-insurance and deductibles that are delivered:  

(1) in a facility that has a contract with the health insurance carrier to 
provide the non-emergency services;  
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(2) when the covered person at an in-network facility does not have the 
ability or opportunity to choose a participating provider who is available to 
provide the covered services; or  
(3) when medically necessary care is unavailable within a health benefits 
plan’s network, provided that medical necessity shall be determined by a 
covered person’s provider in conjunction with the cover person’s health 
benefits plan.  

B. Nothing in this subsection shall preclude a health insurance carrier’s use of 
reasonable medical management in providing benefits to a covered person.  
C. Except as set forth in Subsection A, nothing in this section shall preclude a 
provider from balance billing for non-emergency health care services provided by 
a nonparticipating provider to an individual with coverage through a preferred 
provider plan. 
 

The draft specifically defines circumstances under which consumers are protected from surprise 
bills for non-emergency services in Section 5, but Section 3(B)2 seems to suggest that 
non-emergency services would not constitute surprise billing. This paradox needs to be 
resolved, as it provides no clear direction. We recommend that Section 3(B)2 be struck.  
 
RECOMMENDATION:  
 

1. Remove Section 3(B)2. 
2. Ensure that protection from surprise bills is extended to consumers enrolled in preferred 

provider plans, HMOs, or other benefits plan that utilizes the process of managing 
health-care costs.  

 
Payment Standards 
 
While Health Action NM does not have expertise in the establishment of payment rates, we 
recognize the importance of fair and predictable payment rates for services that would otherwise 
result in a surprise bill. At the same time, given that one study found that 14% of emergency 
department visits, 9% of hospital stays, 20% of patients admitted to a hospital via an emergency 
department result in surprise billing, we caution OSI against committing to a payment standard 
that will contribute to premium rate increases. 
 
RECOMMENDATIONS:  
 

1) Because Medicare rates are established with a great deal of input from physicians 
and utilize relative value units to set rates at or near the actual cost of care, Health 
Action NM supports using Medicare rates as the baseline with an appropriate multiplier 
that strikes a balance between insurer and provider needs. 
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2) OSI should consider a tiered approach, whereby out-of-network payment disputes that 
fall under the bill’s parameters and result in a consumer filing an appeal or complain for a 
surprise bill use a lower fee schedule than those that are resolved between a provider 
and carrier (See RECOMMENDATIONS under “Hold Harmless Provisions”). 

 
3) OSI should seek the advice of a professional actuary to determine the impact of the 
payment schedule on premiums in the markets that the agency oversees and adjust the 
multiplier as necessary to hold premium costs neutral for consumers. 

 
4) OSI should explore the impact that this legislation will have on reducing 
uncompensated care in order to weigh the trade offs between guaranteed payments 
under the finalized fee schedule and what otherwise would have been non-payment from 
consumers who would not be able to pay a balance bill. 
 

Prohibition of Surprise Billing 
 
We are encouraged that the current draft legislation prohibits surprise billing an insured 
consumer. This is an essential component of any meaningful protection for consumers. 
However, the current draft includes a phrase that diminishes the effectiveness of this prohibition. 
According to Section 6(A) (emphasis ours): 
 

“If a covered person receives a health care service from a nonparticipating provider 
under the conditions set forth in Section 3, that provider shall not knowingly submit a 
surprise bill to the covered person for any amount in excess of the cost-sharing amounts 
that would have been imposed if the health care service had been rendered by a 
participating provider.” 
 

While we understand that there will likely be situations in which a provider accidentally sends a 
consumer an illegal surprise bill, we believe that should be the exception. If a patient is insured, 
providers always bill carriers for their claims and know the proper out-of-pocket chargers to 
administer based on a plain understanding of the plan’s cost sharing agreement. Instead of 
eliminating “shall not knowingly,” OSI should solicit input from providers about situations in 
which genuine accidents are likely to occur and define those under Section 6(A) in order to 
avoid a serious loophole that could be used to shift burdens to consumers. 
 
RECOMMENDATIONS: 
 

1) Solicit input from providers, consumers, and payers to identify situations in which 
genuine errors are likely to result in a surprise bill being sent to a consumer.  

2) Require that all bills and explanation of benefits forms contain a plain language 
explanation of the consumer’s right to challenge surprise bills, hold harmless provisions, 
and the number to call if the consumer believes the bill has been sent in error. The 
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explanation should be offered in the consumer’s chosen language and be presented in 
the same or larger font size as the rest of the bill. 

3) Define the circumstances under which providers may accidentally send a surprise bill in 
order to ensure that the prohibition on surprise billing is fully enforceable. 

a. OSI should monitor relevant appeals and complaints filed by consumers and 
identify patterns that result in surprise bills being issued.  

b. OSI must have broad authority to obtain the relevant information and update 
regulations to address the most common reasons for accidental surprise bills. 

 
Hold Harmless Provisions 
 
A top priority of surprise billing legislation should be to remove consumers from the process of 
resolving payment disputes that would otherwise result in surprise billing. We are pleased the 
see that OSI’s draft legislation prioritizes this goal. Health Action NM has long worried that 
unless there is a financial penalty associated with sending a consumer a surprise bill, there will 
not be a clear disincentive for providers to avoid doing so.  
 
Initially, our staff proposed a fee for sending a covered person a surprise bill. While we still 
believe this is a viable approach, we also support the creation of a tiered payment schedule that 
uses higher reimbursement rates for out-of-network claims that are resolved exclusively 
between the carrier and provider and lower reimbursement rates when a consumer must take 
actions to resolve a surprise bill. For example, direct provider-to-carrier interactions that do not 
result in a surprise bill would be charged at 140% Medicare while a surprise bill dispute 
resolution process that is triggered by a consumer needing to file an appeal or complaint would 
be charged at 100% Medicare. This would provide an incentive for providers to resolve 
out-of-network charges with the carrier directly instead of sending a surprise bill to an insured 
consumer. 
 
RECOMMENDATION: 
 

1) Create financial incentives against sending a surprise bill to increase the likelihood that 
consumers will be held harmless. 

2) Ensure that consumers are informed, both in writing and verbally, about hold-harmless 
provisions.  

 
Informed Consent 
 
We support the provision that unless a patient consents to out-of-network care, they will not be 
held responsible for balance billing. However, the onus should be on providers and payers to 
ensure that consumers are adequately informed before non-emergency treatment. Consent 
forms should be standardized with clear indicators of the cost implications of using 
out-of-network services. 
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Section 8(B) states:  “When a covered person receives a health care service that may be 
subject to a surprise bill, each provider, facility and health insurance carrier in any way 
associated with the service shall make a good-faith effort to apprise the covered person of the 
protections afforded pursuant to the Surprise Billing Protection Act and provide to the covered 
person a surprise bill complaint form and instructions for submitting it to the covered person’s 
health insurance carrier. In addition to providing information in the evidence of coverage, the 
carrier shall explain the availability of the form on any explanation of benefits provided to the 
covered person.” 
 
The phrase “good-faith effort” does not provide clear guidance for providers or payers and 
leaves patients at risk of financial hardship. Specific requirements for verbal, written, and digital 
communication about the protections afforded pursuant to the Surprise Billing Protection Act 
should be described.  
 
We also propose that OSI consider requirements for provider disclosure before non-emergency 
treatment is rendered modeled after language adopted by the State of New York. This language 
can be found in Section 24 of the Emergency Medical Services and Surprise Bill Law, Part H of 
Chapter 60 of the Laws of New York (2014). These provisions are described below:  
 
Providers should be required to disclose to patients or prospective patients which health-plan 
networks the provider participates in, and of health-care professionals rendering services at the 
hospital or facility, which health-care professionals are affiliated with which network. In addition, 
providers should inform consumers of any fees that may not be covered by the consumer’s 
specific health-care plan, for which the consumer may be charged.  

● Disclosures must be provided to patients and prospective patients prior to the provision 
of non-emergency services either in writing or posted on the website regarding: 

○ Health-care plans with which the health-care professional participates 
○ Hospitals with which the health care professional is affiliated 

● Verbal disclosures must also to be provided to patients and prospective patients at the 
time an appointment is scheduled and include: 

○ Health-care plans with which the health-care professional participates and 
hospitals with which the health care professional is affiliated 

○ When a health-care professional does not participate in the network of a patient's 
or prospective patient's health care plan 

● Health-care providers must also:  
○ Inform the patient or prospective patient, prior to the provision of non-emergency 

services, that the amount or estimated amount the patient will be billed for 
health-care services is available upon request  

○ Reveal in writing to the patient or prospective patient, upon receipt of a request, 
the amount or the estimated amount the patient will be billed for health care 
services, absent unforeseen medical circumstances that may arise when the 
health-care services are provided. 
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RECOMMENDATIONS: 
 

1) OSI should create a standardized consent form that providers must use to ensure that 
the patient understands their rights and the costs associated with receiving 
out-of-network non-emergency care. 

2) Clarify the specific steps for verbal, written, and digital communication about the 
protections afforded pursuant to the Surprise Billing Protection Act that providers and 
carriers must take to ensure consumers understand their costs and the difference 
between in-network and out-of-network providers. 

 
Treatment of Deductibles and Out-of-Pocket Maximums 
 
We commend OSI for expressly limiting consumer responsibility to the agreed upon terms in a 
health plan contract and counting those payments towards their deductible or out-of-pocket 
maximum in in Section 7(D): “Any payments that are made by a covered person to 
non-participating providers under the conditions set forth in Section 3 shall be credited toward a 
covered person’s annual deductible and maximum out-of-pocket cost-sharing amounts as 
though paid to an in-network provider.”  
 
However, many plans have separate out-of-network deductibles and maximum out of pocket 
limits. In order to achieve the intent of this provision, the legislation should specify that the 
consumer’s deductible should be credited towards the in-network deductible and maximum 
out-of-pocket amounts. 
 
RECOMMENDATION: 
 

1) Section 7(D) should be modified to read: “Any payments that are made by a covered 
person to non-participating providers under the conditions set forth in Section 3 shall be 
credited toward a covered person’s annual in-network deductible and maximum 
out-of-pocket cost-sharing amounts as though paid to an in-network provider.” 

 
Complaint Form and Hospital Communication 
 
We are pleased to see that insurance carriers will be required to include consumer’s rights on all 
Explanation of Benefits forms. This will help inform consumers for how to spot a surprise bill and 
the steps to take if they receive a surprise bill. We are also pleased to see that hospitals and 
carriers will be required to post essential information about surprise billing on their websites. 
 
While the current legislative draft takes steps to ensure disputes are resolved between the 
carrier and provider, we feel it important to reiterate that the consumer complaint form and 
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communication by hospitals to consumers should be viewed as a last resort if more information 
is needed to resolve an out-of-network payment.  
 
The hold harmless provisions of the current draft dictate that a “provider shall not knowingly 
submit a surprise bill to the covered person for any amount in excess of the cost-sharing 
amounts that would have been imposed if the health care service had been rendered by a 
participating provider.” If a patient does not sign an informed consent form, the provider should 
communicate directly with the carrier, not the patient, to resolve the issue. Only when 
information cannot be obtained without the consumer’s involvement should a consumer be 
brought into the process.  
 
The process described in Section 8 seems to place much of the responsibility on the consumer 
to assert that something is a surprise. In that case, if the consumer initiates a complaint and has 
not consented in writing to out-of-network care, they can assert "surprise status." It is unclear if 
an adjudication of some sort is then triggered, or just notice rights. People tend not to complain. 
A 2015 Consumers Union survey showed 85% of people nationally do not know the agency to 
which they can file complaints about surprise bills, making it all the more important that the 
legislation address the issue at a systemic level. 
 
RECOMMENDATIONS: 
 

1) Section 8(E) should be modified to read: “Prior to an admission to a facility or provision 
of health-care services and upon request by a covered person, a health insurance carrier 
shall within five working days disclose either:  

2) The Surprise Bill complaint form should be provided in hard copy as well as online, to 
accommodate the needs of all people in the state.  

3) Require providers and payers to negotiate payment, ensuring that the covered person is 
responsible only for payment of applicable in-network cost-sharing amounts under the 
covered person’s health benefits plan, before billing the patient.  

4) Provide additional clarification for the process of asserting “surprise status” and following 
steps (adjudication, notice rights, etc.). 

5) Require training for all patient advocates (community health workers, navigators, etc.) 
regarding the protections of the Surprise Billing Protection Act.  
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